






























  
 

   
 

 

 
  

  

 

  
  

 

 
 

 

 

  

   
   

 
 

 
 

 

  
   

 

Chapter 2: Inter-Jurisdictional Review 
2.1 Introduction 
Contaminated Sites 
Historically, industrial and commercial development provided Canadians with jobs and contributed 
significantly to the economy.  While development has provided economic benefits, it has also 
contributed to adverse impacts on human health and the environment.  Much has been done in recent 
decades to improve processes associated with industrial developments to prevent or reduce effects on 
human health and the environment.  However, historical practices left contamination and impacts on 
the land that are now subject to remediation, restoration, rehabilitation, or reclamation. 

Contamination is broadly defined as a location at which soils, sediments, wastes, groundwater and 
surface water are contaminated by substances above benchmark criteria and/or pose an existing or 
imminent threat to human health and the environment1. 

Although there are now greater restrictions on the production, release and management of 
contaminants in contemporary industrial applications across Canada, historical contaminated sites are a 
common concern and regularly become the responsibility of the jurisdiction to address.  In the 1991 
State of the Environment Report2, the federal government estimated there were 1,000 contaminated 
sites where the owner could not be found and became the government’s responsibility.  This number 
increased in subsequent years with additional investigation. 

To start to address this universal and on-going problem, in 1989 the Canadian Council of Ministers of the 
Environment (CCME), established the National Contaminated Site Remediation Program (NCSRP) with 
three key objectives3. 

• to apply the “polluter pays” principle ensuring responsible parties are accountable for costs 
associated with the remediation of a contaminated site 

• to remediate high-risk orphaned sites (those sites for which the owner or responsible party 
cannot be identified or is financially unable or unwilling to carry out the necessary work) 

• to work with industry to stimulate the development of innovative remediation technologies 

The federal government provided $250 million over five years to the program to help remediate 
orphaned high-risk contaminated sites across Canada, while promoting Canada’s technology industry. 
Under the program, 45 contaminated sites were addressed and 55 technological site development 
demonstrations were undertaken4. 

In 1990, CCME held multi-stakeholder workshops to identify key factors for incorporation into a 
framework for the assessment and remediation of contaminated sites in Canada.  Key recommendations 
resulting from the workshops included a need for a simple classification system to identify priority sites, 
a “two-tiered” approach (generic and site specific) for assessment and remediation, and equal 
consideration of human health and environment in the development of all common scientific tools for 
use in the NCSRP5. 

CCME convened a number of working groups with representation from member jurisdictions, industry, 
experts in the field and others as needed. These groups addressed many topics, including liability and 
technical and scientific procedures and methodologies.  A number of technical guidance documents 
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The minister may give directions to the regulator for the purposes of: 

• providing priorities and guidelines for the regulator to follow in the carrying out of its powers, 
duties and functions 

• ensuring the work of the regulator is consistent with the programs, policies and work of the 
government in respect of energy resource development, public land management, 
environmental management and water management87 

Security 

Under the Oil and Gas Conservation Act88, the Oil and Gas Conservation Rules Regulation89 and 
directives90, the Alberta Energy Regulator, through the Licensee Liability Rating Program, may require a 
well or facility licensee to provide a security deposit at any time the licensee fails a licensee liability 
rating assessment. This regulator holds these securities. 
The regulator manages the Licensee Liability Rating Program.  Under the program, a licensee whose 
deemed liabilities exceed their deemed assets must post the difference as a security deposit with the 
regulator.  This rating is recalculated once a month 91. 

The Alberta Government recently announced a new Liability Management Framework92, which will 
include: 

• a licensee capability assessment system to replace the Licensee Liability Rating program taking 
into account factors beyond assets and liabilities 

• assistance to distressed operators to manage their assets and operations 
• an inventory reduction program with minimum annual licensee spending requirements, 

averaged over five years, on abandonment and reclamation of inactive facilities 
• an area based closure program where companies work together to share the cost of cleaning up 

sites 
• a process to address legacy and post-closure sites which were abandoned, remediated or 

reclaimed before current standards were put in place as well as sites that have received 
reclamation certificates and the operator’s liability period has lapsed 

Abandonment and Reclamation 

Under the Environmental Protection and Enhancement Act and the Conservation and Reclamation 
Regulations, companies have a duty to: 

• reduce land disturbance 
• cleanup contamination (known as remediation) 
• salvage, store, and replace soil 
• revegetate the area 

A company can apply for a reclamation certificate when it can demonstrate to the regulator that the site 
is functioning in a similar manner as it was prior to disturbance, and no longer needs intervention. Only 
companies with a reclamation certificate, which shows that all reclamation requirements have been met 
can close their projects and end their surface leases93. 

Under the Oil and Gas Conservation Act, the regulator may order a well or facility be suspended or 
abandoned94 where it is considered necessary to protect the public or the environment.  A suspension 
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or abandonment must be carried out in accordance with the regulations and rules.  Abandoned sites are 
those that have been permanently plugged, cut and capped and left in a safe and secure condition. 
Surface reclamation work would be complete and reclamation certificates may have been issued. 
Abandoned well locations are mapped and publicly available95. 

If a well or facility is not suspended or abandoned in accordance with a direction of the regulator or the 
regulations or rules, the regulator may authorize any person to suspend or abandon the well or facility, 
or suspend or abandon the well or facility itself.  Abandonment of a well or facility does not relieve the 
licensee, approval holder or working interest participant from responsibility for the control or further 
abandonment of the well or facility or from the responsibility for the costs of doing that work.  The well 
or facility suspension costs, abandonment costs and reclamation costs must be paid by the working 
interest participants in accordance with their proportionate share in the well or facility. 

The regulator may determine suspension costs, abandonment costs and reclamation costs and 
allocate those costs to each working interest participant in accordance with its proportionate share in 
the well or facility.  The regulator will also prescribe a time for payment. 

Where a well or facility is suspended, abandoned or reclaimed by a licensee, approval holder, working 
interest participant or agent, the costs constitute a debt payable to those parties.  Where a well or 
facility is suspended or abandoned by the regulator or by a person authorized by the regulator, the costs 
constitute a debt payable to the regulator.  The debt is enforceable as if it were a judgement of a court. 
Recent legislative changes strengthen the regulator’s role in requiring reasonable care to prevent 
impairment or damage and the associated costs, and in specifically addressing remediation as well as 
reclamation96. 

Orphaned Oil and Gas Sites 

The regulator may: 
• designate wells, facilities, facility sites and well sites to be orphan wells, facilities, facility sites or 

well sites 
• deem working interest participant or licensee (large facilities) to be defaulting if they 

o have an obligation under the act to contribute toward suspension costs, abandonment costs 
or related reclamation costs 

o have not contributed to those costs as required by the act, and in the opinion of the 
regulator, do not exist, cannot be located or do not have the financial means to contribute 
to those costs97 

Orphan Fund and Orphan Well Association 

An orphan fund is established under the Oil and Gas Conservation Act98.  The administration of the fund 
is delegated, through the Orphan Fund Delegated Administration Regulation99, to The Alberta Oil and 
Gas Orphan Abandonment and Reclamation Association, an independent non-profit organization, 
generally known as the Orphan Well Association. 

The association operates under the delegated legal authority of the Alberta Energy Regulator.  The 
board of directors is made up primarily of industry representatives (five) with one representative from 
each of the Alberta Energy Regulator and Alberta Environment and Parks. 

22 



   
 

  

 
 

 
   

 
 
 

  

   

 
   

  

  

   
 

 
  

 

 

 
    

 
   

The orphan fund covers a variety of costs related to suspension, abandonment and reclamation of 
orphaned wells, facilities, facility sites and well sites, including recovering funds where the government 
has taken action. It is also used to pay the costs of administering the fund. 

Recent legislative amendments strengthen the association’s ability to manage and find purchasers for 
viable orphaned sites, to accelerate the cleanup of orphaned wells, infrastructure and pipelines and to 
expressly address remediation costs as well as reclamation costs100.   The Orphan Well Association may 
authorize money to be paid from the orphan fund for any of these purposes. 
For large facilities, the fund may be used to pay a defaulting licensee’s share of costs. However, the 
defaulting working interest participant or licensee is not released from any liability for costs. As well, if 
the person who received the payment recovers all or part of the costs, they are to immediately pay the 
regulator an amount equal to the amount recovered, less the reasonable costs of recovery as 
determined by the regulator. 

A debt to the regulator to the account of the orphan fund is treated the same as any other debt to the 
regulator, and all the same remedies under the act are available to the association for that purpose. 

Orphan Fund Levy 

Under the Conservation Rules Regulation, the regulator may each year, prescribe classes of wells, 
facilities (other than pipelines) and un-reclaimed sites and the rates of the orphan fund levy applicable 
to each class101.  In prescribing the orphan fund levy for a fiscal year, the regulator must provide for a 
total levy that will be sufficient to cover: 

• the costs referenced in the fund purposes for the fiscal year, as estimated by the regulator 
• any deficiency arising out of the operations of the fund from the previous fiscal year 
• any surplus for emergency and non-budgeted expenditures that the regulator considers 

necessary 

Each licensee or approval holder’s levy is a portion of the total levy.  The portion is calculated as the 
licensee’s deemed liabilities divided by the sum of the industry’s liabilities102. 

Orphan fund levies for large facilities are calculated, held and accounted for separately in the orphan 
fund and used only in relation to those facilities. A licensee that fails to pay the levy to the regulator by 
the specified date must pay a penalty equal to 20 percent of the levy, unless directed otherwise.  Under 
limited circumstances, licensees may appeal the levy. 

The act also provides for a special orphan fund levy against licensees of oilfield waste management 
facilities. 

Government Loans for Reclamation of Orphaned Sites 

Until recently, funding for the association’s work came primarily from Alberta’s oil and gas producers 
through the orphan well levy, set and collected by the regulator and transferred to the Orphan Well 
Association.  Since 2017, due to financial circumstance affecting the oil and gas industry, significant 
loans have been made to the OWA by the Alberta and Canadian governments103. 
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The recently launched Site Remediation Program, administered by the Government of Alberta, is 
providing up to $1B in federal government funding to abandon and reclaim inactive oil and gas wells and 
to provide employment in the industry.  Industry may apply, and landowners and indigenous 
communities may nominate sites, for grants.  The funding flows to the service providers who do the 
abandonment and reclamation work104. 

Security for Oil Sand and Coal Mines 

The Alberta Energy Regulator is also responsible for holding the security deposits of the Mine Financial 
Security Program for Oil Sands and Coal Mine closure costs.  These deposits are required pursuant to the 
Environmental Protection and Enhancement Act and the associated Conservation and Reclamation 
Regulation105. 

At the end of a mining project’s life, the company that owns the coal or oil sands mine must remove all 
infrastructure, remediate and reclaim their sites, return the land to a similar state and use before 
development took place, and maintain the land until they receive a reclamation certificate. 

A company’s security deposit is based on the estimated liabilities of its mine, which are the costs to 
abandon, remediate, and reclaim the site. Companies can elect to pay the full security deposit based on 
estimated liabilities at the start of the mining project, or four security deposits during the course of the 
project, addressing potential risks throughout the mine’s life cycle. 

The four deposit types, and when mining companies must pay them, are as follows: 

• Base Security Deposit:  All companies with new and existing mines must provide a base security 
deposit. This amount is primarily used to maintain the security and safety of the site until 
another operator assumes responsibility for the project or until all infrastructure is removed and 
the site is reclaimed. 

• Operating Life Deposit:  This deposit covers project risks that coincide with the end of a mine’s 
operations. A company is required to start posting financial security when there are less than 15 
years of reserves remaining. This ensures that all outstanding abandonment, remediation, and 
surface reclamation costs will be fully secured by the time there are less than six years of 
reserves remaining. 

• Asset Safety Factor Deposit:  If a company’s assets (net cash flow from remaining reserves) fall 
below an acceptable level, this deposit ensures that all Mine Financial Security Program 
liabilities are fully funded. When a project’s asset-to-liability ratio falls below 3.0, the company 
must pay the regulator sufficient financial security to bring the ratio back up to 3.0. 

• Outstanding Reclamation Deposit: This deposit addresses the risks posed by a company that 
defers reclamation of its site until the end of operations. The company must post an outstanding 
reclamation deposit when it fails to meet its approved reclamation plan targets106. 

2.2.2 British Columbia 
Contaminated Sites 
British Columbia’s Environmental Management Act107 addresses contaminated sites.  The major focus is 
on commercial and industrial sites.  The Contaminated Sites Regulation108 provides specific direction on 
the assessment and remediation process and protocols provide detailed standards. 
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Site Profile 

The act requires provision of a site profile when applying for a subdivision or zoning change.  The 
applicant must indicate whether the property was previously a commercial or industrial site and provide 
the prescribed information regarding past uses.  A vendor must provide a site profile to a prospective 
purchaser if the site was used for a prescribed commercial or industrial purpose or prescribed purpose 
or activity.  The profile must also be provided to the director as set out in regulation109. 

The director may order a site profile if the director is of the opinion the site is contaminated based on 
past use.  The director is not liable for costs if no contamination is found. 

The director may order an owner or operator to undertake a preliminary site investigation or a detailed 
site investigation and to prepare a report in accordance with regulations and protocols.  If the site is not 
found to be contaminated the director is not liable for costs of the study. 

Registry 

The minister is required to establish a site registry and appoint a registrar.  The director must provide 
information and documents regarding contaminated sites as per the list provided110. 

Designation 

The act enables the director to determine whether a site is contaminated111.  The director must make a 
preliminary determination based on the available information, give notice to the affected parties 
including the municipality, provide an opportunity for comment by the parties, decide on the final 
determination, give notice and carry out the procedures prescribed by regulation. 

A person can by-pass the procedure by making a request to the director, providing sufficient information 
to determine the site is contaminated, and agreeing to be a responsible person for the site. 

A final determination may be appealed. 

Responsibility 

Persons responsible for remediation of contaminated sites are: 

• current owner or operator of the site 
• previous owner or operator of the site 
• person who produced the substance or did not undertake due diligence 
• person who transported the substance and did not undertake due diligence 
• person whose class is designated in the regulations 

Persons responsible for remediation caused by migration are: 

• current owner or operator of the site from which the substance migrated 
• previous owner or operator of the site from which substance migrated 
• person who produced the substance and did not undertake due diligence 
• person who transported the substance and did not undertake due diligence 
• secured creditor if they exercised control over persons undertaking treatment, disposal or 

handling of the substance or if the creditor becomes the registered owner 
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Persons not responsible for remediation are: 

• person who became responsible by an act of God and exercised due diligence 
• person who became responsible by an act of war and exercised due diligence 
• person who became responsible by act of omission of a third party and exercised due diligence 
• purchaser who could not have known and took appropriate steps to find out 
• person where the seller did not disclose the contamination 
• person who did not pollute when in ownership 
• person who transported the contaminant and acted responsibly 
• government body that inadvertently acquires property 
• person providing assistance and advice on remediation 
• person who owns or operates a site where contamination is due to migration 
• person who owns or operates a site where there are naturally occurring substances 
• government body that owns roadways, sewerage or waterworks 
• person who was a responsible person where a certificate of compliance was issued and for 

which another person proposes or undertake a land use and change further remediation 
• person who is in a designated list in the regulations as not responsible 

A person responsible for remediation is absolutely, retroactively and jointly and separately liable for 
costs on and offsite, unless a director, by order, or a court apportions a share of the liability to a 
responsible person112. 

Program staff indicated that the onus is on the owner to demonstrate, on a balance of probabilities, that 
they are not responsible. 

Remediation costs include preparation of a site profile, site investigations and reports, legal and 
consultant costs, and any fee imposed. 

Any person (e.g. minor contributor, responsible person and director) may commence action to recover 
costs as long as not under consideration by director or panel. 

Remediation 

The director may issue a remediation order to any responsible person, and may require a person to 
undertake remediation, contribute cash or in-kind to another person or provide a security in the amount 
and form determined by the director. 

In issuing an order the director must consider: 

• adverse effects on human health and the environment 
• potential adverse effects on human health and the environment 
• likelihood of responsible persons not acting expeditiously or satisfactorily 
• in consultation with the chief mines inspector, the requirements of a reclamation permit under 

the Mines Act 
• in consultation with the commission, the adequacy of remediation undertaken under the Oil and 

Gas Activities Act 
• the actions being undertaken or to be undertaken under a recovery related to a spill response 
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The director, in deciding who the order will be directed to must take into account: 

• private agreements between and among responsible persons 
• who should be named a responsible party based on the most substantial contributions to the 

contamination 

A remediation order does not limit the right of a person to seek relief by some other method such as 
from the allocation panel or the courts. 

If a remediation order is issued but the site has not yet been designated as contaminated, the director 
must determine whether the site is contaminated and if the appropriate person is named in the order. 
If the person named is not responsible then government must compensate the person for costs incurred 
directly related to the order. 

A person who receives a remediation order must not, without consent of the director, knowingly do 
anything that diminishes or reduces assets that could be used to satisfy the terms and conditions of the 
remediation order; if they do so the director may take action to recover the amount of diminishment or 
reduction. 

The director must give notice of intent to issue an order to all parties concerned.  Program staff 
indicated that this often promotes greater voluntary cooperation on behalf of the parties, negating the 
need to finalize the order. 

All investigations, assessments and remediation actions must be undertaken under the supervision of a 
site professional.  The site condition report must be signed off by a site professional113.  The act enables 
the minister to determine who is a site professional114. 

Apportionment 

The minister may appoint up to 12 people with specialized skills in contamination, remediation or 
dispute resolution to act as advisors. 

A director, on request of any person, may appoint an allocation panel of three advisors to provide an 
opinion on any or all of the following: 

• whether a person is a responsible person 
• whether a responsible person is a minor contributor 
• the responsible person’s contribution to the contamination and the share of their costs 

attributable to the contamination 

The panel is to consider: 

• the person’s relative contribution to contamination 
• the nature and quantity of substances causing contamination 
• the degree of toxicity of the substances 
• the degree of involvement by the responsible person in comparison to others 
• the degree of due diligence exercised by the responsible person compared to others 
• the degree of cooperation with government official 
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• in the case of a minor contributor, if contribution was minor, required no remediation or the 
cost would be minor 

• other relevant factors 

In determining whether a responsible person is a minor contributor the director must consider: 

• whether only a minor portion of contamination can be attributed to the person 
• whether not remediation is required due to the contribution, or the costs attributable to the 

person are minor 
• in all circumstances, whether the application of joint and separate liability would be unduly 

harsh 

The director is not bound by the opinion of the panel115. 

Program manager advised that the applicability of sections of the act dealing with the allocation panel 
and minor contributor have been restricted by court decisions. They advised that before making any 
changes to legislation in Manitoba, case law should be studied and recommended consultation between 
provincial legal advisors. 

Voluntary Remediation Agreements 

On request of a responsible person or minor contributor a director may enter into a voluntary 
agreement, consistent with regulations, that includes: 

• provisions of financial or other contributions 
• certification that all information has been disclosed 
• security in the form prescribed 
• schedule of remediation 
• other conditions imposed by the director 

On entering into an agreement: 

• the responsible person is discharged from further liability 
• other responsible persons not named in the agreement are not discharged from liability 
• potential liability of others is reduced by the amount specified in the agreement 
• an agreement does not affect the ability of any person to seek remedy by other means 
• the director is not prevented from entering into other agreements for the same site 

The director may order a responsible person, at their expense, to undertake public consultation 
regarding the remediation plan.  A list of factors for the director to weigh is provided116. 

Certificates of Compliance 

The director can issue approvals in principle after reviewing existing information. This is usually only 
done for low risk sites.  A certificate of compliance may be issued if the director ensures all conditions in 
regulations, orders and plans have been fulfilled and a security paid, if required. 

Independent remediation may also be approved if the actions comply with all regulations and protocols 
and the fee has been paid117. 
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Orphaned Sites 

The act enables the director to determine if a contaminated site is an orphaned site and if it is high risk. 
An orphaned site is defined as a site for which a responsible person cannot be found or is not willing or 
financially able to carry out remediation in the time frame specified, or a government body has become 
the owner subsequent to the failure of the former owner or other responsible person to comply with a 
requirement to carry out remediation at the site118. 

The minister may then declare, in writing, that it is necessary for the protection of human health and the 
environment for the government to undertake remediation of a contaminated site that is not otherwise 
being adequately remediated or is a high risk orphan site.  The government undertakes remediation and 
recovers costs.  The minister certifies the money is required and it is paid out of the consolidated 
revenue fund. 

Cost Recovery 

Where the government is required to take action, the director may recover funds from the responsible 
person, sell all or parts of the property or seek contributions from cost sharing agreements with 
government or other persons. 

Debt is due to the government and is recoverable from any responsible person by action in the Supreme 
Court, by order of the minister to a purchaser of the site to pay the equivalent amount to government 
rather than to the vendor, or by placing a lien on the title. 

The government retains the right to take future action if new information about responsible parties or 
substances becomes known, activities change at the site, there is a failure to exercise due care and 
diligence, and there is contamination. 

The act enables the minister to make regulations and the director to establish protocols119. 

The act applies to some mine sites, with limitations. 

Regulations and Protocols 

The Contaminated Sites Regulation provides clarification and further requirements regarding the 
implementation of contaminated sites remediation. 

The regulation: 

• provides clarification on the submission of site profiles for commercial and industrial sites 
• enables fees to be charged 
• enables third party review of plans 
• describes procedures for determination of a contaminated site 
• provides remediation standards, risk based-standards and lists not responsible persons 
• provides timelines for responses to application and orders 
• requires a qualified professional to undertake assessment and remediation 
• allows protocols to be established and requires them to be published on the website 
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A comprehensive website includes plain language guidance for landowners as well as technical 
information for the qualified professionals and opportunities for public comment on regulatory and 
administrative amendments. 

Contaminated Sites on Crown Land 

The Ministry of Forests, Lands, Natural Resource Operations and Rural Development manages high risk 
priority contaminated sites on Crown land under the Crown Contaminated Sites Program.  Sites are 
ranked according to risk to human health and the environment and are governed under the 
Contaminated Sites Regulation120.  Most of the high-risk sites are historic mine sites, in operation prior 
to mine permitting requirements. 

It is the panel’s understanding that when a site is identified as potentially high priority, a modified 
preliminary site investigation is undertaken.  If remediation is required, the site is booked as a liability to 
the government using average costs based on experience with previous projects. The estimate is 
revised based on results of subsequent detailed site investigations.  Funds required for remediation are 
obtained through the government’s appropriation process. 

Third party site management is used for long-term maintenance and monitoring.  Long-term contracts 
can be issued, as part of public-private partnership.  Biennial program reports are required. 

A representative of the program chairs the Provincial Sites Secretariat which provides a forum to share 
information and address issues concerning the management of contaminated or potentially 
contaminated site, across ministries.  The secretariat liaises with central agencies to ensure compliance 
with adopted Public Sector Accounting Standards.  The standards provide guidance on the recognition, 
measurement and disclosure of liabilities resulting from remediation.  The secretariat uses a common 
database for sites with recognized liabilities and reported under the accounting standards.  Secretariat 
membership includes: 

• Ministry of Environment and Climate Change Strategy 
• Ministry of Citizen’s Services 
• Ministry of Transportation and Infrastructure 
• Ministry of Agriculture 
• Ministry of Energy, Mines and Petroleum Resources 
• Ministry of Forests, Lands, Natural Resource Operations and Rural Development 
• Ministry of Finance – Treasury Board Staff (Performance Budgeting Office) 
• Ministry of Finance – Office of the Comptroller General121 

Mines 
Mines in British Columbia, including sand and gravel quarries are regulated under the Mines Act122.  The 
mandate is to protect workers, safeguard the public from undue risks associated with a mine, and to 
protect and reclaim land and watercourses.  The act applies to all aspects of mining activities including 
exploration, development, construction, production, closure, reclamation and abandonment.  Prior to 
starting any work a permit must be issued.  To acquire a permit, a plan must be filed with an inspector 
outlining the details of the proposed work. The plan must provide for the reclamation of land, 
watercourses and conservation of cultural heritage resources affected by the mine.  The inspector may 
impose additional conditions.  Such terms and conditions may include: 
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• the provision of a security 
• notification and reporting requirements 
• the use of qualified professionals 
• environmental protection and reclamation 
• public health and safety123 

The chief inspector must establish and chair an advisory committee and establish regional advisory 
committees to review applications for mine approvals and reclamation permits, referred to them by the 
chief inspector124. 

The chief inspector may require security for mine reclamation and to provide for protection of, and 
mitigation of damage to watercourses and cultural heritage resources affected by the mine.  The 
security must be deposited annually in the amount and form satisfactory to the inspector, in addition to 
the original deposit.  The total calculated over the estimated life of the mine must be sufficient to 
perform the permit conditions and any additional orders or directives of the inspector. 

The Lieutenant Governor in Council or the chief inspector may apply many of the same requirements, 
including reclamation and security requirements, to persons exempted from having to obtain a 
permit125. 

If an owner, agent, manager or permittee fails to perform and complete the program for reclamation or 
to comply with conditions, the chief inspector, after giving notice to remedy the failure may: 

• order a stoppage of the mining operation 
• apply part of the security toward payment of the cost of work required 
• close the mine 
• cancel the permit126 

Mine Reclamation Fund 

The act enables the Lieutenant Governor in Council to establish a fund by regulation.  Money paid for 
securities must be credited to a separate account in the fund in the name of the mine.  The minister may 
refund money and interest if it is no longer required for mine reclamation and protection of, and for 
mitigation of damage to, land and watercourses affected by the mine, or to pay for costs of work done 
by the government127. 

Code 

Under the Act128, the minister must appoint a committee, chaired by the chief inspector, to prepare a 
Health, Safety and Reclamation Code for Mines in British Columbia.  Once approved by the Lieutenant 
Governor in Council, the code governs activities related to a mining operation.  The code, most recently 
revised in 2017, includes a section on mine plans and reclamation and provides specific details on the 
planning, operational and monitoring requirements and the environmental standards that must be met 
for the life of the mine129.  The requirements include: 

• the obligation for the submission of an application that contains a program for environmental 
protection of and watercourses during construction and mining operations, a conceptual final 
reclamation plan, a closure plan for the tailings storage facility and a cost for reclamation 
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• preparation of plans for the prediction, and if necessary, the prevention, mitigation and 
management of metal leaching and acid rock drainage according to the guidelines 

• requirements for monitoring to ensure the objectives are being achieved 
• development of detailed closure plan to achieve environmental objectives, prior to closure of a 

tailings facility or dam 
• requirement of every owner, agent or manager to institute and, during the life of the mine, to 

carry out a program of environmental protection and reclamation, in accordance with the 
standards described in several sections of the code 

• the plans shall be updated every five years 

Manager and Qualifications 

A manager must be appointed at a mine before work begins and the manager must possess 
qualifications established by regulation or the code.  The manager must keep in the office at the mine 
site accurate plans that are updated every three months, are prepared on a scale that adheres to good 
engineering practices, and contains particulars established by regulations or the code130. 

Orphaned and Abandoned Mines 

If an inspector determines that work is required at an abandoned or closed mine to avoid danger to 
people or property or to abate pollution of the land and watercourses, the inspector may cause 
remedial work to be done. The costs incurred must be paid from the consolidated revenue fund without 
an appropriation other than the relevant provisions of the act.  The costs and interest are a debt due the 
government.  Notice of the debt may be registered on the land title or in the office of the chief gold 
commissioner.  No transfer of title is allowed until the debt is paid131. 

An Orphan and Abandoned Mines Program was recently established in the Ministry of Energy, Mines 
and Petroleum Resources to manage orphaned and abandoned mine sites that were permitted under 
the Mines Act after 1969 as well as historic mine sites.   The program’s mandate is public safety.  The 
program is housed in a different division of the ministry, separating management of orphaned and 
abandoned mine sites from mine permitting functions. 

Sites containing contamination are assessed following the process outlined in the Contaminated Sites 
Regulation, as described previously, although not bound by that legislation.  The program includes 
responsibility for orphaned tailing facilities. 

Funds for site remediation are requested through the government appropriation process.  There are no 
dedicated funds at this time, although ideas are being explored.  Contractors are relied upon to 
undertake field studies and perform work on-site. 

Environmental Legislation 

Major mining projects require an environmental assessment under the Environmental Assessment Act132 

and the Reviewable Projects Regulation133.  In order to avoid duplication, there is limited application of 
the Environmental Management Act to permitted mining activities.  The act and regulations, address 
discharge of wastes to the environment134.  Permits are required, with conditions, authorizing the 
discharge.  Remediation orders cannot be issued for core areas of permitted mines135, including tailings, 
although they may be issued for chemical storage areas and mineral crushing and processing mills. 
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________________________________________ 

MINISTER OF 
CONSERVATION AND CLIMATE 

Legislative Building 
Winnipeg, Manitoba, CANADA 

R3C 0V8 

Serge Scrafield 
Chair 
Clean Environment Commission 
305 – 155 Carlton St 
Winnipeg MB R3C 3H8 
Serge.Scrafield@gov.mb.ca 

Dear Serge Scrafield: 

In November 2019, the Orphaned and Abandoned Mine Site Rehabilitation 
(OAM) Program was transferred to the department of Conservation and Climate from the former 
department of Growth Enterprise and Trade, to support mandate and policy alignment with other 
similar programs managed by the department. The department was also tasked with a 100 day 
action item to review the OAM portfolio to ensure a more rapid pace of remediation efforts, while 
ensuring that all instances in which the private sector can be held accountable for remediation 
efforts are identified and actioned. 

In October 2019, the Clean Environment Commission completed a review of the 
regulation and management of contaminated mine sites in three other Canadian provinces: 
Ontario, Saskatchewan and British Columbia, and a final report of their findings was submitted 
and reviewed by staff. The research was conducted pursuant to section 6(3) of The 
Environment Act to provide Manitoba with a synopsis of legal provisions and management 
approaches by those other jurisdictions. 

Pursuant to Section 6(a) of The Environment Act, I hereby request that the Clean 
Environment Commission conduct an in-depth review to support the development of a policy 
options paper and recommendations on a polluters pay approach to environmental liabilities for 
Manitoba. The focus will be on sites under both the Orphaned and Abandoned Mine Site 
Rehabilitation Program and the Contaminated Sites Environmental Liabilities Program. 
Enclosed is the Terms of Reference specifying the scope of the policy options paper for 
submission by September 30, 2020 with an interim report due on July 31, 2020. 

Warm regards, 

Sarah Guillemard 
Minister 

mailto:Serge.Scrafield@gov.mb.ca
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