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C l e r k  of C o m m i ttees ( M s .  P a t r i c i a  C ha yc h u k
Fitzpatrick): Wil l  the Standing Committee on Industrial 
Relat ions p lease come to  order? I have before me the 
resignation of the Chairperson ;  therefore th is  evening 
we must elect a new Chairperson for  the Stan d i ng 
Com m i t tee o n  I n dust r i a l  Re lat ions .  Are t h e r e  any 
nominations for the posit ion? 

Mr. Ailan Patterson {Radisson): I move the Member 
for Swan River, Mr.  Burrel l .  

Madam Clerk: Mr. Burre!l has been nominated .  Are 
there any further nominat ions? If not ,  M r. Burre!l you 
are elected Chairperson. 

Mr. Chairman: The Stand ing  Committee on I nd ustrial  
Relations wi l l ,  th is  evening, resume publ ic p resentations 
to B i l l  No. 31. Prior to  hearing witnesses this even ing ,  
d id  the committee wish to set a t ime for adjournment, 
so that the public p resenters wi l l  know how late we 
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will be sitt ing this evening? Wel l ,  it is to the wi l l  of the 
committee, but what they want to do is so the people 
wait ing  to  speak-what is  the wi l l  of the committee? 
M r. Ashton. 

Mr. Steve Ashton (Thompson):  I am not sure we want 
to set an exact t ime because it  is obvious there are 
people who cannot be back again or people who are 
halfway t hrough their  presentat ion.  We would certainly 
want to  hear them out , but I would hope that we would 
adjourn pr ior to m idn ight ,  so that we are not keeping 
people wait ing here too long.  

An Honourable Member: Let us look again at eleven 
o'clock. 

M r. C hairman: Well ,  f ine, we can play it  by ear, i f  that 
is the wi l l  of the committee, that is f ine. 

We shal l  now resume public presentat ions to Bil l  No. 
3 1 .  The first presenter that we wil l  hear from this eveni ng 
is M r. G rant M itchel l .  I would l i ke to remind members 
of the publ ic that i f  t hey want to know if they are 
registered to speak to the Bi l l ,  or if  they want to know 
what number they are on the l ist of presenters, the l ist 
of presenters is posted outside the committee room. 
I f  there are any members of the public who are n ot on 
the l ist and wish to g ive a presentation to the committee, 
they can talk to the Clerk of Committees, and she will 
see that they are i ncluded on the l ist M r. G rant M itchel l .
( interject ion)- M r. Ashton. 

M r. Ashton: At this morning's committee meet ing the 
chairman asked if  there was anybody from out of town 
who h ad t ime concerns. I was just wondering,  I am not 
suggesting we n ot hear M r. M itchel l  now, but perhaps 
if you could make that announcement again, so that 
anybody who is from out of town or else has other t ime 
constraints to  prevent them from coming back ,  can 
get on the l ist tonight and make their presentation 
tonight .  

* (2005) 

M r. Chairman: We already have some names from 
o u t -of-town presenters  a n d  we w i l l  cer ta in ly 
accommodate them. Mr. G rant Mitchel l .  

Mr. Grant Mitchell  (Private Citizen) :  M r. Chairman, 
M adam Min ister and Honourable Members, I appreciate 
the o pportunity to address you tonight.  I should first 
announce that the Jets are leading 2-0 early in the 
second period, 3-0, Mr. Newman informs me. I welcome 
the opportunity to speak on Bill No. 31 and on the 
subject of i nterest arbitration altogether. I have prepared 
a brief which I hope has been circulated to the Members. 
As i n d icated , I am a labour lawyer here in the city with 
Taylo r, McCaffrey, Chapman, Sigurdson law f irm and 
I am a sessional lecturer-have been for the last seven 
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years-at the Faculty of Law at the University of 
Manitoba, but I wou l d  l i ke  to  warn you that the views 
that I express tonight are ent i rely my own and should 
not be attr ibuted to my firm , my cl ients, or to  the Faculty 
of Law. 

The br ief that I have prepared essential ly sets out 
some posit ions and principles and also some anecdotes 
of experience with the legislat ion. I am not proposing 
any magic moves that are going to solve everyone's 
problems,  but I th ink  it  m i g ht be usefu l  to  put some 
h istory and some context on the legislation and to g ive 
some i n dication of some experience with it. 

The Bil l  was brought  in, perhaps coincidental ly, the 
day after the Westfair Foods strike began in  1 987. lt  
was right i n  the m idd le of a consultat ive p rocess 
between labour and m anagement groups within the 
commun ity who were attem pt ing to put forward some 
proposals and suggest ions as to how a final offer 
selection or interest arbitration B i l l  m ight  be framed. 

That process was j ust sud denly cut off and the 
legislation was i ntroduced at that point  i n  t ime. The 
d iv i s i o n  .wi t h i n  the Federat i o n  of L a b o u r  became 
immediately and acutely evident after the B i l l  was 
introduced. Many unions f i led briefs in opposition to 
the B i l l ,  but employers in the province seemed to be 
un i ted against it. 

The factors that I have set out i n  the brief in terms 
of why people seem to o ppose it  and why others 
favoured it , I have h igh l ighted a few in point form. 

The un ions who were opposed , thei r  fi rst pr inciple 
was they bel ieved that whether the employees would 
or would not choose a p rocess i n  col lective bargain ing  
is  normal ly left u p  to  the u n ion to  control. The idea of 
having th is process that their employer could make an 
appl icat ion for was a lmost l ike leg is lat ing  an unfai r  
labour  practice, that an employer cou ld  get  access to  
the employees in  th is  fash ion if on ly  on the p rocess 
and not the substance of the negotiat ions.  

The second major complaint among the unions was 
that what they really wanted was anti-scab legislat ion ,  
that is that an employer could not cont inue to operate 
dur ing a str ike or lockout and that this was a poor 
substitute for that k ind  of legislation. 

The employers had a n u m ber of complaints. I am 
saying on page 1 that these complaints were primari ly 
from their  point of view, that the process was slanted 
heavily in  favour  of the un ion ,  that FOS would be a 
protect ion for weak un ions. If a un ion d i d  not have 
enough support to sustain its posit ion  d u ring a strike 
then it  would g ive a union an opportun ity to  protect 
its own posit ion even against a m ove by another un ion 
to take them over, because it  would g ive them the 
security of a new contract. 

Th i rd ly, provid ing for an employee vote on the use 
of the process-and I am sure you are al l  appreciative 
that that is the process-effectively gave the un ion a 
veto on the use of the process. 

The t ime l im its or "windows" that were establ ished 
for the use of the legislation worked against the interests 
of col lective bargain i ng.  The fi rst window expired 30 
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d ays before the expiry of the col lective agreement. 
Rarely d oes bargain ing  even begin at that point. So 
w h at h a p p e n e d  was t h at when a p p l icatio ns  were 
brought with in that t ime frame bargain ing  had not even 
beg u n ,  and the Labour Board found itself throwing out 
f inal  offer selection appl ications, because there was 
not yet a d ispute between the part ies. They had not 
even exchanged proposals when, 30 days before the 
agreement ,  expiry had come. So that window was 
obviously inappropriate. 

* (20 1 0) 

The other window-which I wi l l  speak about in a 
moment - 60 d ays into a str ike, was probably equally 
i l l-advised and created another problem, and that was 
you had to have a work stoppage of 60 days before 
you would had further access to the process. lt also 
became k ind  of a fal l-back or reduced r isk posit ion for 
the un ion in  the event of an unsuccessfu l str ike. So 
rather than reducing str ikes with the 60-day window 
it would reduce the risk in cal l ing  a strike and therefore 
would encourage strikes. You cannot tell from the 
statistics that occurred i n  the last three years whether 
i n  fact there have been more strikes as a result of final 
offer selection. 

The whole pr incip le of the strike-lockout remedy in  
col lective barga in ing is that i t  is such  a d i re result for 
both sides that each side will expose its true posit ion 
rather than take a strike or lockout to occur. What this 
legislation does is ,  you d o  not have to expose your 
true posit ion. You can just take your chances i n  the 
arb i t ra t ion  p r ocess i nstead of expos ing  you r t rue 
posit ion. What  happens, and the h istory if you study 
the l iterature concerning interest arbitrat ion, is that 
where parties have access to interest arbitrat ion they 
tend to do the opposite, not to d isclose the ir  real 
position but to protect it and give themselves something 
to g ive away during the l it igation process. So that was 
another crit icism. 

The concern also was that the same Government 
that had i ntroduced the legislation would  be the one 
appoint ing the selectors and that therefore there would 
be an imbalance or partial ity in  the process. The criteria 
for selection which are set out i n  the legislat ion in 
Section 94.3(8) were heavi ly weighted in favour  of the 
un ion, at least from the point of view of employers. 
The introduction of FOS would in many circumstances 
create or aggravate an i m balance in bargain ing  power 
rather than correct it. So those are the type of crit icisms 
that employers had for the legislation. 

The u n i o n s  t h at o p p osed the l e g is l at i o n  a n d  
employers w h o  opposed it  agreed on some points. 
There was not a problem with work stoppages in 
Manitoba. Statistical ly, comparative with the rest of 
Canada, Manitoba enjoyed very good labour relations, 
very few work stoppages, and why were you going to 
t i n ker with someth ing that was not broken? Second,  
and everyone who was opposed to this un iformly raised 
th is  objection ,  it u nd u ly interfered with the process of 
free col lective bargain i ng. I wi l l  get into some of the 
pr inciples involved t here a l itt le later. 

Wi thout i d e n t i f ied nee d ,  FOS w o u l d  offend t h e  
pr incip le that t h e  best a n d  most effective agreement 
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is one made and ratified by the parties themselves 
rather than one imposed upon them. It is another 
principle of something that is missing from FOS. The 
agreement that the employees end up with, and if you 
want to look at it from the point of view of the 
employees, is one that they never ratify. The union puts 
forward the position. The normal process of collective 
bargaining is, there can be no agreement without 
ratification by the employees. They have to approve it. 
They have to live with it so they should have to approve 
it. Under final offer selection, they do not approve it. 
They never get a chance to ratify it. The selector makes 
a choice, and they are stuck. There is no process even 
for a ratification of the union's position in final offer 
selection. That is left up to the union. 

Certainly, the usual complaint about legal processes 
as opposed to marketplace involvement , it would add 
cost, technicality and delay to the bargaining process. 
I almost hesitate to say that since it runs counter to 
my ability to make a living, but in fact those are probably 
legitimate complaints about any form of interest 
arbitration. 

Collective bargaining issues were too important to 
be gambled away in a process which, with its "all to 
one side or all to the other" approach, resembled 
flipping a coin . Conventional interest arbitration , the 
arbitrator has the right to choose what he or she thinks 
is the fair agreement. This process, you just choose 
the one you disl ike the least, as came out in the Unicity 
Taxi case as an example. A collective agreement which 
could be imposed upon the employees in a bargaining 
unit which would never have to be rat ified or agreed 
to, I have mentioned that point already, and a complaint 
that t his joint consultative process ought to have been 
concluded before FOS became law. 

Now I would like to talk about some of the things 
that were considered to be positive about FOS. Those 
who favour the introduction of the legislation said that 
anything that would substitute for strikes would be an 
improvement. There is much to be said for that position. 

FOS, as opposed to conventional interest arbitration, 
would be so risky that if used by either party it would 
compel the party to expose its true or ultimate position 
just the way a strike or lockout remedy does, so that 
it would be an arbitration process which would simulate 
the effect of the strike/lockout remedy. 

* (2015) 

The use of coercive comparisons, that is, under the 
criteria for deciding whose proposal you have to select, 
the selector is guided to look at what similar employers 
are offering in the marketplace. That has a kind of 
equitable effect of bringing everyone who does simi lar 
types of work to a simi lar level, and there seems to 
be some virtue in that. 

Making the first window so early in the process would 
get the bargaining under way faster. Instead of waiting , 
say, we have been without a contract for eight months 
or whatever it is, try to get the bargaining resolved 
before the agreement expires. That seemed to be a 
positive step from those who viewed it that way. Having 
a window, again, 60 days after a strike or lockout would 
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give the parties a chance to resolve a dispute which 
seemed to be destined to remain unresolved maybe 
forever, to get them out of entrenched positions and 
to resolve the impasse and to prevent the adverse 
consequences of a poorly chosen strike from being so 
dire to employees and to un ions. 

FOS had been tried successfully in some other 
jurisdictions, and I should qualify that by saying that 
where it has been successful it has usually been limited 
to monetary issues or to issue-by-issue selection as 
opposed to whole package selection, as we have. There 
had been some positive experience with it. 

Finally, it was said in support of it that this was simply 
an alternative method. Parties were not bound to use 
it, but if they chose to use it, it was an alternative to 
the conventional means. 

On page 3 I have set out some of the political history 
of the introduction of the Bill and where it went. I skip 
over that and go to-a third of the way down the page
what the experience with FOS has been. Here I would 
like to get into a few anecdotes of some experience 
I am aware of that has occurred under the legislation. 

First of all , I think it is self-evident to anyone who 
is familiar with what has happened that the same unions 
which supported the enactment of FOS have been the 
principal users. There are many unions which have never 
used it. 

Second, although it is provided under the legislation 
that either union or employer can apply for FOS, in 
fact there has only been one employer who applied for 
FOS. Maybe this was the test of whether having an 
employee vote was truly a democracy of a choice by 
the employees or whether it was really the union 
dictating the result . 

In this particular case, when the employer did apply 
for FOS, and a bargaining unit of over 100 employees, 
it was nearly unanimously rejected by the employees 
on the recommendation of the union. Several months 
later, 60 days into a strike, when the strike was not 
going well, the union applied for FOS with the same 
employees who had nearly unanimously voted against 
FOS. They unanimously voted in favour of FOS. Is it 
the employees who are making the decision? Is it the 
union? Does that indicate- well, it indicates whatever 
you interpret it to indicate, I suppose. 

Third , there were a number of situations, and I was 
involved in some of them, where unions and employers, 
with very willing readiness, bargained clauses into their 
collective agreements which prohibited the use by either 
of them of FOS. I have just given you one example 
there. There were a number of those where the parties 
put a clause in their agreement that says, each side 
agrees that it will never use the legislated FOS, to 
indicate how they felt about it. 

Fourth , some unions and employers bargained 
clauses into their collective agreements which, without 
totally rejecting the FOS process, mod ified a process. 
They chose their own FOS that would fit into the 
legislated scheme but would suit their own particular 
purpose-tailor-made for their own needs. One of the 
examples ironically was the Manitoba Food and 
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Commercial Workers and Westfai r  Foods ,  who seemed 
to have prompted the introduction of the legis lat ion to 
begin  with .  

The  next i tem is  the matter I have raised before, that 
where appl icat ions were m ade before the bargain ing 
process had really begun ,  the Labour Board found itself 
dismissing those appl icat ions because there was at that 
t ime no d ispute between the parties. So the first window 
became totally ineffect ive, because there had been n o  
bargain ing  more than 30 d ays before the expiry of the 
agreement. The Unicity Tax i  case is  the next  one I 
mentioned . lt was a case w here the arbitrator said i n  
t h e  strongest possib le terms that t h e  posit ion brought 
by the union was terrib le ,  but the posit ion brought by 
the employer was even worse. Though he d i sagreed 
totally with both positions,  h aving to make a selection ,  
he found h imself bound to  accept the posit ion of the 
un ion ,  because he said i t  was s l ight ly less terrib le than 
the one brought  by the employer. l t  does not sound 
l ike a very good way to  produce a col lective agreement 
on that example. 

* (2020) 

A positive experience, I would say, is the next one,  
and th is  relates to the same d ispute that i nvolved the 
i n it ia l  rejection  and then adopt ion of FOS and the on ly  
one that occurred after a 60-day strike. When Fiso n ' s  
Western and the UFCW Local 1 1 1  f inal ly d i d  g e t  to 
f inal  offer select ion ,  the selector took i t  upon h imself 
instead of simply sayin g ,  what is  you r  posit ion,  what 
is your posit ion,  why, why, and making a choice, he 
said , wel l ,  let us talk about this, let us mediate th is  
d ispute. What about th is? Cou ld  you l ive with that?  By 
the t ime he had finished med iat ing for a couple of days, 
he took two parties, one of whom was seeking greater 
labour costs and the other one was seeking much lesser 
costs, he actually brought them together to a consensual 
agreement with in the space of a few d ays. I th ink  it  
shows the advantage of i ncorporat ing  mediat ion into 
any sort of interest arbitration process that a Legislature 
might adopt. 

I have some statistics at the bottom.  I am sure you 
are going to  be inundated with stat istics. Out of al l  the 
contracts revised or renewed since January 1 , '88, when 
the legislation came i n ,  by August of 1 989 only 59 had 
been referred to the M anitoba Labour Board for f inal  
offer selection .  Of those, on ly  f ive had actual ly  ended 
in the selection being i mposed and almost as many, 
four, had been d ismissed .  

At the top of page 4 ,  I have quoted some comments 
of Martin Freedman,  who sat as a selector i n  the 
Dominion Stores and M FCW case. I th ink he is  a very 
wel l  respected arbitrator, and I th ink  an experienced 
interest arbitrator. I th ink  one whose comments bear 
considerat ion .  I q uote from h is award in that case: 
"Interest arbitrat ions are d ifficult processes for all 
concerned.  l t  is a lmost always the case that the parties 
to the process would prefer to have the ir  col lective 
agreement decided by themselves rather than by the 
intervention ,  whether statutor i ly imposed or  otherwise, 
of a th i rd party. The p rocess of col lective bargain ing 
and labour  relat ions is obviously more sat isfactory i n  
circumstances where the parties engage i n  the give 
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a n d  t a k e  of b a r g a i n i n g  a n d  u l t i m at e l y  reach a 
compromise which they are both able to accept." 

The pr incip le that,  i f  parties have made their bargain 
they are com mitted to make i t  work. I f  somebody else 
has i mposed it  on  them, they will find ways to show 
that it does not work. 

". . . the f inal  offer selection  process creates even 
more of an artif icial framework than does the ordinary 
interest arbitration process ."  These are the words of 
someone who is gain ing from the process, I suppose 
one m ight say. 

"Whi le tryin g  to simulate col lective bargaining results, 
I am requ i red to accept one posit ion ent irely, and reject 
the other, which rarely is the result of actual bargain ing<" 

My last anecdote here is that ,  since FOS came i n ,  
Manitoba h a s  cont inued to enjoy the relatively low 
instance of work stoppages, which it  experienced prior 
to FOS and on ly  one of a l l  of the appl icat ions was f i led 
60 days into a strike and that again was the Fison' s  
matter. 

Now I have d rawn some of my own conclusions, and 
I say everyon e  wil l  d raw h is  own conclusions from this 
experience t h at we have had since January of 1 988. 
I raised some q uest ions i n  (a), the object was to reduce 
strikes. The results were inconclusive, but i f  th is  were 
tru ly the object, why have the 60-day window at a l l?  
Why decrease risk i nvolved i n  going on str ike? I f  you 
are goin g  to c hoose th is  process, then choose it  before 
you go on strike. Once you have gone on strike ,  d o  
n o t  have a fal l-back, or else you are inevitably going 
to have str ikes you would not otherwise have. lt  is risk 
which  makes the strike-lockout remedy effective in 
gett ing parties to sett le.  Why not al low the employer 
to  i nvoke FOS dur ing the strike without an employee 
vote? That is, i f  you are going to al low a fal l-back,  
should not both sides have the r ight to go  to arbitration 
instead of having the strike run its course. Under the 
p resent scheme, if  the employees and the un ion are 
losing a strike they can go back to work and take 
arbitrat ion.  I f  t hey are winn ing the strike, they can veto 
arbitrat ion.  One could hardly describe this as a level 
playing field .  

The results s o  far, out o f  the five selections,  the 
employers have won two and the un ions have won three. 
Whether anybody can d raw any conclusions from that,  
I would say probably not.  l t  may simply be a reflection 
of the quality of positions advanced , or maybe a sample 
of f ive cases is simply too small to make any conclusions 
from it. 

* (2025) 

Are the agreements that are being sett led working 
and if  they are, by whose measure? How are we to 
know whether they wou l d  work better or worse if  the 
parties had been forced to bargain? Is  meaningful 
bargain ing even tak ing place under FOS, because the 
usual crit icism of i nterest arbitrat ion is that when you 
are going to go, you know you are going lo end up in 
arbitrat ion ,  such as the teachers. Teachers cann ot go 
on strike, so they know they are going to end up ,  if 
they do not agree, in arbitrat ion.  They tend to h ide 
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the ir  true posit ions rather than d i sclose them, which 
has the chi l l ing effect , is there mean ingful bargain ing  
tak i n g  p lace? O n e  wonders,  when some of t hese 
appl icat ions have been fi led before there was any 
d ispute. 

On  the other han d ,  the voluntary sett lement of 44 
agreements out of 59 referred to FOS suggests that 
most parties cont inue to bargain even after the process 
is i nvoked . F r o m  t h e  p o i n t  of v iew of i n d u s t r i a l  
democracy, FOS is clearly a d ismal failure. T h e  statutory 
r ight  of employees affected to ratify the agreements 
under which they m ust work is removed . A l l  they get 
is  to  approve the process and not the content, which 
is contrary to the ratification provisions of the legislation. 

Labour relat ions has al ready, and with good reason, 
in m ost cases removed the ind ividual employee from 
the decision-making process in many areas. I have set 
them out on page 5 .  There is a large l ist of areas where 
the employee used to be able to speak, to have h is 
own voice heard ; he has been removed from the 
p rocess. There may be very good reasons for that,  but 
there should be g ood reasons for continu ing to d o  that,  
or exacerbating that situat ion.  And here is another 
example where the i n d ividual employee loses h is  voice. 

These examples can al l  be justified , I say, as necessary 
l imitations on the i ndependent role of the employee 
with the employer. The infr ingements on i n dividual and 
employee r ights do ,  however, create their  own tensions 
and ought not to be extended un less demonstrably 
just i fied . An in formed and i nvolved group of employees 
is m ore l ikely to enjoy harmonious relat ions with its 
employer than one which s imply works u nder a regime 
framed by a un ion or  an employer and selected by a 
th ird party. 

The issue that is at the bottom of page 5 is one which 
is m aybe m ore of academic  i nterest than of practical 
concern to m ost people, but when you h ave f inal  offer 
selection  where language in the col lective agreement 
can be determined by the selector rather than just 
numbers or dollars, then you h ave the problem of, what 
do t hose words mean? One party br ings forward its 
language, this is what we want to have in  the agreement; 
the other s ide says no, the clause should read this way. 
Now the selector chooses one clause or the other. 

H ow are you go ing to interpret what the real meaning 
of that is? The usual process is to try to determine the 
m u t u al i n t e n t  o f  the part i e s  w h e n  t hey agree on 
language. H ow are you going to interpret a clause that 
was chosen by a th i rd party? Are you go ing to choose 
what the party that was successful in getting it accepted 
thought it meant? Do you get what the selector thought, 
and if  so, how d o  you f ind out? lt  creates a problem 
of interpretat ion i n  terms of the adm i n istrat ion of the 
collective agreements, which I d o  not think has real ly 
been g rappled with yet, but it may emerge as t ime g oes 
on. 

lt  appears now, I say on page 6, that the pol it ical 
will i s  to abolish statutory FOS. Those parties who felt 
it was a valuable mechanism, those who th ink  that FOS 
has worked successful ly, employers and union,  will 
presumably negotiate it into their collective agreements. 
lt will be interest ing to track these developments and 
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to see what modifications to the statutory process are 
developed . Those who have already devised their own 
a l t e r n at i ve ,  as s o m e  of t h e  p a r t i es h ave ,  s h o u l d  
presumably b e  permitted t o  t ry such methodology out 
even after the repeal of the legislat ion.  

The current d raft of the repeal B i l l  d oes not address 
such situations and may requ i re amendment to do 
justice in  th is respect . What I am saying here is that 
if the parties have d rafted thei r own method of interest 
arbitration as an alternative to the statutory scheme, 
there should be something in  the Bil l  which says that 
that scheme survives the repeal of the Bi lL  They have 
concluded their deal on the basis of the legislation as 
it  was, and there should be someth ing in the B i l l  that 
preserves the contract that was made between those 
k inds of parties. I say it would  be ironic if  the repeal 
of the B i l l  again had the effect of undoing a bargain 
made i n  good faith by col lective bargain ing parties. 

* (2030) 

So I offer the following recommendations for the 
future in  the event the Government of the Day considers 
i mposing f inal offer selection or  some other method of 
reso l v i n g  i n t e rest d isputes  b etween u n i o n s  a n d  
employers. First, consider closely t h e  l iterature on the 
adverse i mpact that i nterest arbitration has had on the 
bargain ing process and consult  ful ly with the labour 
re lat i o n s  com m u n i ty  before i m p l e m e n t i ng such  a 
procedure. 

Secondly, p reserve to employees in  any such scheme 
the right to approve or reject their terms and cond itions 
of  e m p loyment ,  as  i s  c u r re n t l y  p r o v i d e d  in t h e  
ratification sections o f  The Labour Relat ions Act. 

Third ly, build mediation into any such scheme as an 
integral part, i n  order to achieve the purpose stated 
by selector Freedman as set out above, of ach ieving 
consensual agreements wherever p racticable. 

Fourthly, do not put i nterest arbitrators in  the position 
of having to adopt as their reward, positions with which 
t hey are u n a b l e  to ag ree,  t h at is, p reserve t h e  
arbitrator's r ight t o  compromise. 

F i ft h l y, do not  g ive one party, e i t h e r  party, t h e  
employer or  t h e  union,  t h e  exclusive r ight t o  o p t  out 
of a work stoppage. Make any arbitration scheme an 
alternative to a work stoppage, not a tai lback. Otherwise 
the scheme makes a strike or lockout more and not 
less attractive as an option. 

Final ly, make the t ime window for appl icat ion to 
i nterest arbitration some t ime after bargain i ng has had 
a chance to work. l t  is almost inconceivable that th is 
would be pr ior to the expiry of the collective agreement, 
based on current practices. 

Thank you for giving me the chance to speak to  you 
th is  evening.  I hope I have not taken too much of your 
t ime. If anybody has any quest ions, I would be p leased 
to answer them. 

M r. C hairman: Are there any quest ions? M r. Ashton.  

Mr. Ashton: I wanted to ask a question on your 
comments in terms of the 60-day window. On page 4 
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of  the brief you say that the 60-day window, and I 
q uote, "decreases the r isk invo lved i n  going on str ike ."  
You further elaborate what you mean by r isk here. 

I am just wondering, looki n g  at the experience with 
f i n a l  offer se lec t i o n ,  you i n d icated t h at o n l y  o n e  
appl ication was fi led 6 0  days i n t o  a strike. Actually, 
t here have been two others where there has been an 
appl ication made so there are about three, to be fair 
i n  that sense. The str ike involving USWA, Local 8144, 
and the Unicity Taxi d ispute. 

I am just wondering, with your concern about the 
60-day window, g iven there have only been three 
situat ions, g iven the fact that 1 989, last year, there was 
not a single case where there was any appl icat ion into 
a strike, but there were only seven str ikes to begi n  
with i n  Manitoba, n o n e  o f  which h a d  i nvolved F O S  at 
any stage in the d iscussions. 

Wou ld  you not say that the evidence tends to suggest 
t hat the 60-day window has not in fact led to the k ind  
of concerns that were expressed at the t ime, the k ind  
of concerns you  talked about  i n  practice? I n  other 
words, having the 60-day window has not increased 
the num ber of strikes because of any increase in  the 
r isk as borne out by the experience of 1988-89? 

Mr. Mitchell: With respect-

Mr. Chairman: M r. M itchel l ,  woul d  you wait u nt i l  you 
are recognized so I can get you o n  the Hansard ? M r. 
Ashton, we cannot hear you here; you should pu l l  your 
mike u p  a l itt le c loser. Order for the rest of you there. 
We can hardly hear the exchange here. M r. M itchel l .  

Mr. Mitchell: With respect, M r. Ashton, I would say 
that the experience of the two years woul d  be d ifficult  
to make any general izat ion fro m .  I th ink it  is  just a 
fundamental pr incip le that if the reason why the strike 
l o c k o u t  r e m e d y  is effect ive is because it is so 
cataclysmic.  l t  is so r isky. l t  is  so dangerous to  either 
party to sustain that k ind of a risk. I f  you say, wel l ,  i t  
is not as r isky as it  was, you can go o n  str ike. I f  the 
str ike is not a l l  that successful ,  you can come back 
and get arbitrat ion instead . I would say, wel l ,  i f  we d i d  
n o t  have that o ption, I probably would n o t  recommend 
a strike. 

But here is a situat ion where we can go  on strike, 
and if  that works, g reat . I f  i t  d oes not work, we st i l l  
get  a r b i t r at i o n .  We can c o n t r o l  w h e t h e r  we g et 
arbitrat ion.  Without trying to make too much out of 
the statistics, I th ink  just a logical approach would lead 
you to the conclusion that str ikes are l ikely to occur 
that would not otherwise occur, because the r isk is  
reduced. 

M r. Ashton: The stat ist ics d o  not show that, but I just 
want to perhaps put it i n  a more d i rect situat ion .  I d o  
not mean to personal ize t h is d i scussion .  I do n o t  know 
if you ever had to make t h at decision by having to vote 
to go on strike. I have. I have twice, and I tell you it 
was not an easy decision when I voted in  both particular 
cases. I was single at the time. I did n ot have a fami ly 
to support which I d o  now. I can tel l  you, it was not 
an easy decision, and if I had been put i n  the situation 
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of someone coming to me and saying :  do not worry, 
you wi l l  on ly be on strike for 60 days. I would have 
said to them: only, be on str ike for 60 days! At the 
t ime that was enough to wipe out whatever savings I 
had.  In fact in the 1981 stri ke, in which I was involved, 
I h ad t h e  f o rt u n e  act u a l l y  to be e lected  to t h i s  
Legislature, s o  I d i d  not have to sit for three months, 
which everybody else in  the bargain ing  unit d i d .  

I am just asking you, since the statistics do n o t  bear 
out the argument, do you real ly seriously bel ieve that 
someone would go on str ike for 60 days to obtain the 
option of f inal  offer selection g iven al l  the r isks that 
are st i l l  i nvolved with a 60-day loss of wages, the 
potential loss of one's savings, the potential loss of 
one's house, even? Do you seriously bel ieve that is  the 
case, log ical ly? Do you bel ieve anyone would take that 
r isk? If you d o  bel ieve that, I just real ly wonder why it 
has not happened in the two years of experience here 
i n  Manitoba. 

Mr. Mitchell: I guess I would just repeat that I d o  not 
agree that the statistics prove anyth ing .  l t  is i mposs ib le 
to say, on the basis of a handful  of situations, what 
parties would have done otherwise. I n  answer to your 
own personal experience, I have been i nvolved as a 
member of a bargain ing  u n it, although there was not 
a strike decision. l t  seems to m e  that it is not a q uest ion 
of whether or  not a person wi l l  or  wi l l  not lose h is house 
i n  60 days, it is a question of whether a person is 
making a decision because he is  committed to it, 
because he bel ieves i t  is the only fair alternat ive, 
because the posit ion being put forward by the other 
party is so unacceptable, or  whether a party is  saying, 
for 60 days, we can sustain ourselves based on our 
str ike fund,  we can survive, we can continue as long 
as we know that after 60 days we can st i l l  go  to 
arbitrat ion.  Why go to arbitrat ion now? Maybe we can 
soften u p  the employer and get someth ing better in 
the meantime, and if they do not soften, then we wi l l  
get our  selector appointed after 60 days and we wi l l  
get i t  that way. 

The whole pr inciple, the reason we have had strike
lockout remedy for the last 80 years I suppose used 
frequently anyway, or 70 years since the 1919 str ike, 
the reason why it has been an effective process is 
because people have rather sett led than take that 
chance. If you make it less of a chance to take, then 
I say to you, s ir, it is i l logical to th ink  there would not 
be more str ikes. 

Mr. Ashton: I d o  not want to d iscuss or debate it in  
academic terms, but  I am just ask ing you to put yourself 
in the situation of somebody facing a strike vote. I 
faced that i ncidental ly in the strikes in Thompson. l nco 
has never h i red strikebreakers. In many areas, many 
fields, part icularly in  the service sector, i t  is standard, 
one ends up  with str ikebreakers being h ired . So one 
faces the problem to beg in  with that you may be on 
str ike and the company may st i l l  be operat ing .  

I am just saying, g iven the level of r isk  that is involved, 
do you not th ink  it is reasonable, and we are talk ing 
about people here, not i n  abstract terms, that there is 
sti l l  p lenty enough of a risk i nvolved ? I n  fact, I wil l ask 
a further quest ion as a fol low-up to that, and that is, 
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do you not th ink ,  and you mention in terms of the 
Fison's situat ion ,  would it have been better if the 
employees there would have sti l l  been out on the picket 
l ine ,  past the 60-day window? They might  sti l l  be on 
the p icket l ine, for  al l  we k now, i n  terms of what has 
happened .  

I ment ion that because in  t h e  case o f  t h e  l nco str ike 
i n  Thompson in  1 98 1 ,  which I have personal  experience 
with, that str ike went t h ree months. There have been 
strikes in  Sudbury with the same company and the 
same un ion that have gone n ine and 1 0  months.  The 
one th ing that people h ave said to me, and they said 
it i n  the case of Thompson, one of the m ost d ifficu l t  
th ings somet imes, when you are on strike,  is for both 
s ides to  get back to the bargain ing  table and even 
begin the process of gett ing a resolut ion.  

* (2040) 

Now I ask even i n  that situat ion ,  d o  you not th ink  
that having some way of do ing  that ,  having the 60-day 
period is  preferable to the three-month,  or  the n ine
month situat ion ,  or  d o  you bel ieve in  the name of the 
type of pr inciples you are ta lk ing about i n  the paper, 
and I respect that. I am not tryin g  to say anyth ing i n  
terms o f  your views. I respect you r  views on t h i s  matter, 
but  are you saying ,  for example,  i n  the Fison 's  strike,  
i t  would have been better i f  that str ike had cont inued , 
rather than in th is part icular case having that 60-day 
w indow, or  in the case of the Unicity Taxi ,  another one 
that was mentioned , or  in  the one i nvolving Leaf Rapids 
Local Steelworkers, should go to f ina l  offer select ion ,  
but was resolved i n  a matter of days. 

M r. M itchell: To use Fison 's  as an example ,  the f irst 
t h i n g  I woul d  say is  t hat i f  you had final offer selection 
on the  books,  I th ink  i t  would h ave been better for 
e v e ry b o d y. I t h i n k  M r. M c M e e l ,  who i s  here a n d  
experienced i t ,  would say t h e  same. I n  retrospect it  
woul d  have been better for everybody if  the f inal  offer 
selection  process had been the same as the f irst 
contract process, which g ives either s ide the r ight t o  
refer the matter to arbitrat ion without a work stoppage. 
The very fact of the appl ication puts an end to  a work 
stoppage. In that case, Fison 's  would have come to 
t h e  same res u l t ,  p resu m a b l y, w i t h o u t  any w o r k  
stoppage, without a n y  r isk o f  loss o f  a home, without 
h avin g  any of the ug ly i n ci dents that took place out in 
eastern Manitoba when that happened. 

Secondly, I say that i f  there were n o  60-day window 
the chance that there would have been a strike at al l  
i f  there had been n o  FOS, the chance that there wou l d  
have been a str ike a t  all is much less, because those 
people who go to the str ike vote meet ing  and have to 
make a decision between going on strike and making 
a settlement woul d  not have i n  the ir  minds the chance 
that t hey have a tail back posit ion .  They wou ld  make 
a f inal decision based o n  the proposal and the risk of 
a strike that might never end.  

M r. Ashton: lt seems we are going to have a cont inuing 
d isagreement on t hat. I ,  as I sai d ,  having been through 
i t ,  and k now a lot of people who have been throug h  
a lot more than I have. I d o  n o t  th ink  th is decision is 
every made l ight ly. 
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I just want to deal with another point .  I do g ive you 
credi t  to the extent of having put in some of the 
arguments on both sides of the issues. I th ink that is 
fair ly positive, but i n  read ing through ,  the ind ications 
that have been g iven in  terms of f inal offer select ion,  
the views that have been expressed in  terms of why 
t here should be f inal offer selection,  I had d ifficu lty 
even from your  own arguments of seeing the arguments 
that you had rejected out of hand. Even on the 60-day 
window, for example, and others, you said the statistics 
are not clear. The experience has not been clear enough. 

I just put th is quest ion.  This law was brought i n  with 
the sunset clause to beg in  with recognizing that it  is 
n ew and innovative at th is level .  l t  is not a new process. 
O bviously i t  has been used in  other North American 
j u r i s d i c t i o n s  a n d  o t h e r  c o n t racts ,  but w h at I am 
s u gg est i n g  is, o n e  of our arguments ,  one of o u r  
concerns in  the N ew Democratic Party is  that a n  effort 
is being made now to d ismantle that force, not based 
on the evidence, in fact there has been no research 
done by the Department of Labour into what has 
happened , no one has taken the t ime to talk to people 
that have been involved with f inal offer select ion.  

Our suggestion is ,  g iven one of our major points,  M r. 
Chairperson - -(interjection)- if I might cont inue - is 
that we feel the evidence is position,  but some evidence 
is  clearly not defin i tive. We can d iscuss back and forth 
the interpretation of what happened last year with only 
seven strikes, the l owest inc idence of l ost days in  1 7  
years, whether that i s  related t o  FOS. I would  certain ly 
argue it  is  not,  no evidence that FOS has harmed the 
situation. 

I am just wondering ,  d o  you really bel ieve that the 
evidence is conclusive on f inal offer selection? You , 
yourself, have talked about some examples you have 
seen,  and I respect that ,  you have a d i rect role, you 
are deal ing with it  on  a day-to-day basis, it is a f ield 
that you are knowledgeable of. H as there been any 
c l e a r  ev i d e n c e  t h at m a n y  of t h e  fears t h a t  were 
expressed h ave taken p lace, because when I read 
t h rough some of the arguments that were used against 
final offer selection at the time, there is  no statistical 
evidence, there is no empirical evidence, n o  evidence 
at al l  i n  terms of any of the contracts that that has 
been the case. I am just wondering what you r  comments 
are i n  terms of h ow conclusive the record is in terms 
of f inal  offer select ion.  

Mr. Mitchell: I n  fact ,  I share some of your feel ings 
about the statistics, M r. Ashton.  I th ink  it  is  d ifficult to 
say at th is point .  I d o  not th ink  that the statistics tel l  
us anyth ing about i t .  I think we have to rely on our 
own intu i t ions about i t ,  to say whether it is  a good or 
bad th ing .  I am not even sure that another two and a 
half years from now we are going to have any clearer 
i dea from statistics whether it is a good or bad th ing .  
That is someth ing that is going to be much of a matter 
of perspective. 

I guess from our own point of view I might say that 
on balance I come to bury FOS not to praise it .  I th ink  
it  has some th ings that are  praiseworthy about it .  I d o  
n o t  t h i n k  i t  is  total ly a negative p iece of legislation. 

M r. C hairman: Thank you .  M r. Ashton. 
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Mr. Ashtoh: I have just one f inal  q uest ion.  I appreciate  
your  candor on that .  We have been sayin g  one of our  
concerns has been the fact that th is legislation has 
proceeded , and I mentioned it  earl ier, without any real 
study, without any contact with people i n  the labour 
relat ions fie ld ,  without any real  contact with the 72 
bargain ing un its that were involved.  As I sai d ,  our caucus 
took the time to cal l  people in some of the bargain ing  
un its. I n  fact , the Member for  Churchi l l  ( M r. Cowan) 
personal ly got i nvolved,  developed a survey, and i t  was 
a very quick survey. 

The interesting  th ing is t h at no one had asked the 
people who h ave been involved.  I know you made some 
recommendations in  terms of f ina l  offer select ion or  
other type of i nterest arbitrat ion i n  the future, but I am 
wondering if you would agree that perhaps regard l ess 
of which view one has of final offer selection ,  i t  would 
be log ical i f  one is deal ing either with th is  B i l l  or  further 
such Bi l ls  i n  the future to at least talk to the people 
who are involved. We may have our d ifferences of 
opin ion even at that point ,  but  at least we presumably 
have a better data base. I am wondering if  you feel 
that m ight  be added to  your l i st of suggest ions in  terms 
of what the G overnment should be do ing .  

Mr. Mitchell: Well ,  I g uess at a coup le  of p laces i n  my 
brief I have sa id  that I felt that the consultation  that 
had been begun by you r  Government should have been 
concluded before the legislat ion was rushed in  as I 
kn ow i t  was .  I w o u l d  say, yes , t here s h o u l d  b e  
consultat ion .  l t  should n o t  be l i mited to members o f  
bargain ing units, i t  should involve t h e  entire community, 
management and labour. I th ink  that process was under 
way and I am sti l l  not exactly c lear as to  why it  was 
aborted at the t ime. 

I guess if  I was going to g ive any sort of endorsement 
to f inal  offer selection as an experiment,  i t  woul d  be 
subject to the recommendations i n  the last page of my 
br ief ,  which I th ink  would be i mprovements, maybe 
m ost importantly of al l  the mediat ion element, because 
I t h i n k  t hat is a very p o s i t ive  factor  in l a b o u r
management relat ions generally, and also the pr incip le 
of g iv ing the employees a c hance to say yes or n o  to 
what t hey end up  with.  

Mr. Chairman: Are there any more quest ions? M r. 
Patterson.  

Mr. Patterson: Thank you ,  Mr. Chairperson ,  not so 
much quest ions,  I just would  l i ke  to echo the comments 
of the Member for Thompson ( M r. Ashton) i n  that you 
have given a good balanced representat ion,  M r. M itchel l ,  
and I commend you  on i t .  I th ink  your  f i na l  conclusions 
are creative and wel l  worthwhi le .  

You have touched on what I have felt  have been a 
couple of the main problems with FOS, first and I guess 
foremost that it was pushed through before the Labour
M anagement Review Committee had had opportun it ies 
to ful ly study and consult on i t  and come u p  with some 
recommendat ion on the matter. 

Again I th ink  f inal  offer lends itself best to m onetary 
items, but if  the whole, a l l  clauses are go ing to be 
thrown into i t ,  i t  certain ly is not a good process in  that 
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the selector has to choose one package or another. I 
certain ly  th ink  with other than m onetary causes i n  FOS 
the selector should at least have the option of choosing 
c lause-by-clause. Again I wou l d  l i ke to  thank you for 
you r  presentat ion .  l t  has been very usefu l .  

Mr. Chairman: Are there any other questions? Thank 
you very much,  M r. M itchel l .  I have just been i nformed 
t h at we h ave two p resenters  w i t h  o u t-of-town 
commitments, M r. Ross Martin and M r. Peter Olfert. 
Did the committee wish to hear from these gentlemen 
next? I d o  not k now al l  the detai ls here. Okay, then 
we wi l l -

Mr. D avid Newman (Manitoba Chamber of 
Commerce): M r. Chairman, if I may, I was hear for 
two and one-half hours this morning and I certain ly 
hope that I can get on th is evening so that I can share 
what I have prepared to  share. I was th i rd on the l ist 
and have been there for many months. 

Mr. Chairman: Yes, i t  is up  to the committee. A I  
Patterson ,  p lease. 

Mr. Patterson: M r. Chairperson ,  I certain ly agree that 
M r. Newman should be very def in itely heard this evening 
because he was promised , after Mr. Mitchel l  i t  was 
committed that he wou ld  be the next presenter th is  
morn ing .  

* (2050) 

Mr. Ashton: I am sure we as a committee can assure 
M r. Newman that we will be deal ing with his presentation 
ton ight .  In fact , I wou ld  recom mend we deal with the 
two out-of-town presentat ions and then go to M r. 
Newman. I do not know if M r. Ryzebol is here, but 
perhaps if  we could ask him if he  would  not mind go ing 
after M r. Newman. I raise th is because it  is n ine o 'clock 
now. I know in  the case of M r. Mart in ,  who is  from 
Brandon ,  i t  is  a good two-and-one-half hour d rive back 
to Brandon.  I would not want to  delay it unnecessari ly. 

An Honou rable Member: F i n d  out  how l o n g  h i s  
presentat ion is. H o w  long is i t?  

M r .  Chairman: The length of  t h e  presentat i on i s  
probably n o  problem. l t  would  be t h e  length o f  the 
q uest ion ing ,  so we are going on good wi l l  tonight .  We 
wi l l  certain ly let you have free reign ,  but if we keep 
this i n  m i n d  it m ight-Okay, could we tiear from M r. 
Ross Mart in and then fol lowed by Peter Olfert and then 
M r. Newman? H ow wou ld that be? M r. Ross Martin . 

Mr. Ross Martin (Brandon and District Labour 
Council): M r. Chairperson ,  I would l ike to thank the 
Stand ing Committee on Industrial Relations for al lowing 
me to come forward.  l t  is kind of mean weather i n  
Brandon with a lot o f  cars off the road and I d o  
appreciate t h is s o  I can get back tonight .  

M r. C h a i r m a n ,  H o n o u r a b l e  M e m bers ,  I a m  n o t  
p lanning to deal a g reat deal with stat istics. I a m  sure 
you wi l l  get them al l .  I n  fact you should already have 
those, and I have got them here if you do not h ave 
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them. I did not put them i n  my b rief. I tr ied to keep 
my brief fairly short. 

What I am deal ing with main ly  i n  my brief is the 
pol it ical p rocess and the reasons for it .  That is the part 
that bothers me m ost about th is  whole process in that 
we are cutt ing off th is r ight i n  the midd le, pr ior to the 
1 993 review date.  

M r. Chairperson, I am the P resident of the Brandon 
District Labour  Counci l .  The Brandon District Labour 
Counc i l  represents approximately 4,000 workers in 
western Manitoba, with the majority i n  and aroun d  the 
City of Brand o n .  l t  is regretful that we f ind ourselves 
here before you today to speak against B i l l  No. 3 1 ,  an 
Act to repeal f inal offer select ion .  

B i l l  No .  31  has only one purpose. That is to deny 
workers of th is  province another peaceful  avenue to 
sett le d isputes with their  employer. 

The Conservative minority G overnment,  propped u p  
b y  t h e  Liberal Opposition, both propped u p  by business 
interests, have once again decided that the welfare of 
workers and the pub l ic  is  secondary to the i nterests 
of business. l t  is evident to us that the Conservative
Liberal Party prefers strikes and lockouts rather than 
negotiated settlements. i t  is  apparent to us that the 
Conservat ive- L i bera l  P arty p refers v io lence o n  the 
picket l ines rather than meaningfu l  negot iat ions at the 
bargain ing table.  

H ow can t h i s  Party a r g u e  d i ffer e n t l y  w h e n  t h e  
statistics from th is  very G overnment shows that 8 5  
percent o f  t h e  cases f inalized b y  t h e  Manitoba Labour 
Board were selected by the two parties pr ior to a 
selector decisio n ?  H ow can the Conservative-Liberal 
Party say that final offer selection  does n ot work when 
only five cases that resulted in selector decisions were 
split three for the un ion  and two for the employer ?  The 
success of this leg islation  is  not h ow many t imes it  is 
enacted and followed t h rough to the selector decision 
but rather how many t imes a negotiated sett lement 
was reached between the two part ies pr ior to a selector 
decision. This i mportant point  seems to be lost o n  th is  
unholy alliance of Conservative, L iberal and business 
interests. 

Perhaps the point is  n ot lost. Perhaps this alliance 
wil l  make u p  any excuse whether true or not to i mpose 
Bill No. 3 i on the citizens of M an itoba. Is this an election 
debt to business supporters? While th is  is conjecture, 
ii certain ly  d oes fit the scenario. H ow else can you 
explain B i l l  N o. 3 1 ?  Why else wou ld  the G overn ment 
of Conservatives and Li berals be so ins istent o n  the 
repeal of f inal offer selection? lt i s  certainly not because 
they have the workers' i n terests at heart. l t  is certain ly 
n ot because they have the publ ic  interest at heart. lt 
is certain ly n ot because the leg islation is not working .  
Al l  the facts show that i t  i s .  

Therefore, why is it so crit ical to repeal f i na l  offer 
selec t i o n  after  j u s t  two years? Is it because t h e  
legislat ion i s  work ing? I s  it  because t h e  Conservative
Liberal business interests feel that they can more easily 
break un ions without th is  leg islat ion ? Is it because the 
Conservat ive-Liberal Party d oes not want to represent 
the i nterests of work ing  men and women but only the 
wealthy business interests? 
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The reasons put forward by the Conservative-Liberal 
Party i n  support of B i l l  No. 31 are very shal low and 
dece iv i n g .  W h e n  f i n a l offer se lec t i o n  was f i rst 
i ntroduced , the Conservat ives were totally opposed to 
this legislat ion although they could not come up with 
one honest reason why. We would suggest that the 
same is true today for the Conservative-Liberal Party. 

The Brandon and District Labour Counci l  u rges this 
Leg i s l a t u r e  Law A m e n d m e n t s  C o m m i t tee  to 
recommend to the Government that B i l l  No. 31 be 
withdrawn and that the legislation be reviewed i n  1 993 
as contained in  the legislat ion . Thank you. 

Mr. Chairman: M r. Lamoureux, Kevin.  

An Honourable Member: I am taking it  fi rst as the 
crit ic.  

Mr. Chairman: No,  he beat you, Al .  He was ahead of 
you . - ( interjection)- okay, i f  you want to g ive him 
seniority. M r. Patterson. 

Mr. Patterson: Thank you ,  M r. Chairperson, and my 
honourable fr iend, the Member for lnkster. 

I have no q uestions, M r. Mart in ,  but I just want to 
get someth ing on the record . I take very serious issue 
with the statements you have made about the Liberal 
Party. You are welcome to your own views, but I am 
here to state that I , personal ly, i n  the Liberal Party am 
n ot out against the i nterest of the work ing people of 
M anitoba or  of Canada. So let that very clearly be on 
the record . To be against th is part icular p iece of 
legislation d oes not imply that in any, way, shape or 
form. 

I mighi  point out that f inal offer arbitration arose 
largely from the publ ic  sector. In the United States, i n  
m ost of the Civi l  Services, the r ight to strike is not 
t here,  a n d ,  t h e refore, a r b i t rat i o n  has been used , 
mandatory arbitrat ion .  Due to the ch i l l i ng  effect of 
interest arbitrat ion,  other methods were sought to make 
it  more effective, so the f inal offer scheme came about 
and has been used considerably in  m ost types of 
j u risd ict ions. it d oes not exist i n  any other jurisd ictions 
i n  Canada and i n  the private sector, and to be for the 
repeal of th is  particular B i l l  d oes not necessari ly follow 
that a party or an i nd ividual or any organization is 
against the i nterests of the workers or is  out to break 
u n ions so I just want to make that very, very clear. 
Thank you .  

Mr. Chairman: T h a n k  you . A r e  t h e r e  a n y  other  
q uest ions? M r. Lamoureux. 

Mr. Kevin lamoureux (lnkster): M r. Chai rperson, the 
Member for Radisson ( M r. Patterson) I th ink  has put 
it  qu ite wel l .  I have sat on many d i fferent  committees 
since being elected , and I must say I am very surprised 
and shocked . When I came to this committee I was 
hop ing that when Bi l l  3 1  came before a committee that 
we would be hearing arguments from the publ ic  to the 
degree in which why this part icular legislation should 
be changed, amended or withdrawn. 

The amount of i nformation that was g iven through 
th is  presentat ion ,  I would have anticipated from the 
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th i rd Party in th is  Chamber. I feel bad for those that 
th is  part icular M r. Mart in represents. I th ink  he is doing 
an in justice. The Liberal Party does represent the worker 
just as much as the th i rd Party in this Chamber. Thank 
you, M r. Chairperson .  

Mr. Ashton: M r. Chairperso n ,  I am amazed at  the 
Liberals. They have said they are voting wi th  the 
Conservatives on th is  which I bel ieve is  against the 
interests of working people i n  th is  province. They h ave 
the nerve to criticize M r. Martin for pointing that al l iance 
out.  I wou ld  say that the Liberals who came into th is  
committee are the ones that h ave a lot of apologizing 
to do,  not M r. Mart in .  I would hope they woul d  h ave 
the courtesy to ask h im q uest ions rather than in trying 
to engage in  a one-sided d ebate. 

I would point out, Mr. Chairperson ,  too that the Liberal 
Party has only put up two speakers on this B i l l  thus 
far, so they are good at debat ing with M r. Mart in iri  
th is committee when on ly  one person is  speaking ,  but  
they seem to have some d i ff iculty i n  the Legislature. 
I d igress; I sti l l  have some hope for the Liberals that 
maybe they wi l l  come to their  senses arid vote against 
the Conservatives on this B i l l .  We shal l  see. 

I do want to ask M r. Mart i n  a question and ask h i m  
very, very specifical ly. O n e  of the arguments used b y  
t h e  Liberal Party i n  terms of their  support f o r  t h i s  B i l l  
which woul d  repeal f inal  offer selection,  is  that they 
feel that final offer selection h as not been in the interests 
of the labour m ovement.  They have tried to suggest 
that somehow the unions are suffer ing because of f inal  
offer selection.  I wi l l  not get into the detai l  of the 
arguments.  We d iscussed some of those th is morn ing.  

I would just l i ke  to ask you i n  your op in ion ,  i n  your 
ro le here tonight represent ing the Brandon Distr ict 
Labour Counci l ,  what is the view of people i n  the labour 
movement i n  Brandon? Do t hey agree with the Liberals 
that final offer selection is  not i n  the i nterests of the 
labour movement? What is  their posit ion? 

* (2 1 00)  

Mr. Martin: The Brandon Distr ict  Labour  Counc i l  
d isagrees w i th  the  Liberals. I m ust apologize if they are 
shocked , but it was not my do ing that caused them 
to vote the way they are. The people i n  Brandon feel 
that there are benefits to f inal  offer select ion.  Speakers 
who say that workers demand the right to stay on strike 
forever and ever, I am afrai d  are sadly m istaken. No 
one l i kes to g o  out on strike and neither do workers 
in any plants that I have talked to.  

I n  addit ion , we bel ieve that f inal offer selection gets 
the two parties together to negotiate a sett lement. I 
am sorry I pointed it out in the brief once, and I do  
not  want to keep on go ing  over i t  s ince some people 
seem so d issatisfied with i t ,  but I explained that the 
success of the legis lat ion is not how many t imes it was 
enacted and fol lowed through to the selector decision,  
but rather how many t imes a negot iated settlement 
was reached between the two parties prior to a selector 
decision .  That is  the point .  

The point is to get the two part ies together, not to 
separate them. This is an avenue that helps that 
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process. Rather than going through the problems of 
a strike or a lockout, why can we not have some process 
that tries to get the employer and the workers together 
so they can reach an agreement, one that they can 
l ive with? l t  is not too d ifficult to understand.  

One of the problems I really h ave is, and the previous 
presenter ment ioned i t  about the stat istics, we h ave 
only been in it for a couple of years. What is wrong 
with lett ing it go through unti l  1 993 so we do have the 
stats on i t ,  so we can see whether or not it is really 
working?  I agree that you cannot do  it overn ight .  You 
do not have enough stats. You putit in one day and 
say we do n ot h ave the stats today. Why not five years? 
Why not let it run its course? lt has been work ing  u p  
to n ow. W h y  n o t  leave i t  alone? 

Mr. Chairman: M r. Patterson ,  d o  you have a q uestion 
for  the presenter? 

Mr. Patterson: Thank you, not a specific quest ion,  M r. 
Chairperson-

Mr. Chairman: We pretty well have to stick to questions. 
We are gett ing off o n -

Mr. Patterson: I want to clarify t h e  record -

* * * * *  

Mr. Ashton: O n  a point of order, M r. Chairperson ,  I 
am sure as a committee we can al low the Liberals to 
make statements if they wish. I have no objections -
( interjection)- or the Conservatives. I am looking forward 
to a genuine debate on th is .  

I n  the enti re t ime th is  B i l l  has been before the 
Legislature-for the information of M r. M artin who I 
am sure m ust be wondering what the heck is going on 
here-we have had one Conservative speaker, two 
L iberals speak and all 12 New Democrats put their 
posit ion on the Order Papers. 

I am quite wi l l ing to al low the Liberals to start debating 
th is ,  or the Conservatives-

Mr. Chairman: Order, order. 

* * * * *  

Mr. Chairman: M r. Patterson. The Chair  recognizes 
M r. Patterson.  

Mr. Patterson: Thank you , M r. Chairperson .  I might 
mention that any t ime I might take is going to be an 
inf in itesimal percentage of that taken by the th i rd Party 
and the Members opposite. 

I just want to make the record clear that in my 
previous comments I was in  no way castigat ing M r. 
M art in or h is  posi t ion .  I was just point ing out t hat I 
take issue with the comments he is mak ing about the 
Li beral Party bein g  out to break unions and not having 
the in terest of workers at hea;t. 

Whenever leg islat ion comes up ,  M r. Chairperson ,  we 
h ave th is  committee, and indeed everybody in  this 



Thursday, February 22, 1 990 

Chamber is  looking at a balance in the interest of a l l  
Manitoba.  Neither employers nor employees are go ing 
to get  everyth ing they th ink  they would l ike.  Just the 
fact that they d o  not get  it at  some particular t ime is  
unreasonable to draw some conclusion or i nference 
that the Party is against the i nterests of labour and is 
out to  break un ions. Thank you , M r. Chairperson .  

Mr. Ashton: M r. Chairperson ,  once again I hope the 
Liberals wi l l  change the i r  minds and maybe put  some 
s u bstance t o  t h e i r  w o r d s .  I do take t h e i r  i n t e n t  
seriously-

Mr. Chairman: M r. Ashton ,  d o  you have a q uest ion 
for the p resenter? 

Mr. Ashton: M r. Chairperson ,  I am just doing what M r. 
Patterson was doing.  I am saying to the Liberals d i rectly 
that I hope t hey wi l l ,  with their votes on th is  B i l l ,  vote 
with the working people of Man itoba. I wanted to get 
back to quest ion ing M r. M artin very briefly, because I 
realize you h ave to go to Brandon.  

There h ave been suggestions made earl ier ton ight  
that somehow f inal  offer select ion- I am not tryin g  to 
p ick on one presenter, but th is has been raised as a 
argument consistently, and by both the Liberals and 
Conservatives, that the 60-day window reduces the r isk 
of a str ike and therefore the people are going to- 1  
assume the analogy is- h ave their cake and eat i t  too, 
vote for a str ike, go  out for 60 d ays and then come 
back in  o n  f inal offer select ion.  

I know there have been a number of str ikes in 
Brandon recently. ! am wondering if you can ind icate, 
from your perspective out in Brandon,  i f  you bel ieve 
that has ever been the case or  is ever l ikely to be the 
case, that people wi l l  vote to go  on str ike, to sit out 
for two months with no wages, only str ike pay, so they 
can take advantage of f inal offer selection which u nder 
the exist ing  legislation t hey can take advantage of pr ior 
to the work stoppage. 

Mr. Martin: Well ,  M r. Chai rperson ,  I have really heard 
of nothing  so si l ly i n  my l i fe. I cannot remember anybody 
saying, g eez, let us go  out and h ave a strike so I can 
stay out o n  str ike for 60 days and collect strike pay. 
I real ly wonder who we are talk ing about here and I 
want to jo in  that un ion if their  str ike pay is that g reat, 
because I am tel l ing you my strike pay is n ot go ing to 
cover very much.  

I real ly  object to the premise that is behind  a l l  th is ,  
that workers d o  not have enough intell igence to make 
up their mind whether to go  out on str ike or  not and 
that somebody has to tel l  them that they h ave to go  
out or they d o  not have to go  out .  That is  the m ost 
r id iculous th ing .  Workers have enough brains  to make 
their  own decis ion.  I f  they are going to go out on str ike 
a nd they are going to vote on it through a democratic 
p rocess, and I hope nobody has any objection around 
the table about that ,  because it is democratic,  then I 
bel ieve they h ave the r ight.  That is the chance they 
take. If it sits out for 60 d ays then that is the t ime they 
are out, and that is a long t ime when you are out on 
str ike.  I know one person at least aroun d  th is table 
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that has been out on str ike, I do not know about the 
rest , but try staying out for 60 days and you wi l l  f ind 
out it is  n ot a bal l  of roses or anyth ing;  it is terrible. 
So I would suggest that there is no basis whatsoever 
for that statement that they want to go out for 60 days; 
it is  asin ine; it is r id iculous. 

Mr. Ashton: I just want to ind icate that the Member 
for The Pas (M r. Harapiak) was on a n ine-month strike, 
so he has been there. I h ave just one f inal question.  
We are deal ing with f inal offer selection of course, a 
matter before us, a Bi l l  that would repeal it in its entirety. 
I take it from your brief that your basic message, more 
to the Liberals and Conservatives on the committee, 
but to th is committee generally, is that f inal offer 
select ion should be g iven a chance. You are suggesting 
that we look at the experience over the next per iod of 
years and then assess it  at that point and not k i l l  it 
now before it has had a chance. 

* (2 1 1 0) 

Mr. Martin: That is d i rectly our posit ion.  Do not touch 
it, d o  n ot screw it up, it is  working r ight now. Let it go 
for the f ive years; it does have a sunset clause in  1 993. 
Review it at that t ime when you have more i nformation 
about i t .  You will h ave a much better idea of h ow it is 
working  and then at that t ime perhaps you can make 
adjustments if  necessary. To k i l l  it now real ly boggles 
my mind  and that i s  why I th ink  there are other reasons 
why it  is  being k i l led now. I stand by those conjectures, 
and they are conjectures. I am not saying that there 
is  a l ot of proof, although I am sure that I could get 
some proof. I tried to make this brief fairly short and 
get r ight to the point.  The point is ,  we would  l ike to 
see this legislation left as is  unt i l  i t  runs its course. 

Mr. Chairman: Thank you. Are there any further 
q uest ions? Thank you very much, M r. Mart in.  

Mr. Martin: Thank you, M r. Chairperson.  

Mr. Chairman: We wi l l  now hear from Peter O lfert. 

Mr. Peter Oifert (Manitoba Government Employees' 
Association): Thank you, M r. Chairperson ,  Members 
of the Legislat ive Assembly. I would l ike to thank the 
committee for an opportun ity to come and present a 
br ief on the issue of f inal  offer selection. 

The M an itoba Government Employees' Association 
represents some 24,000 M an itobans covered by over 
1 00 col lective agreements. Our members are employed 
in a n u m ber of widely d iverse occupations. Just u nder 
half of our members l ive and work i n  the City of 
Win n i peg with approximately 54 percent  l iv ing and 
work ing in  rural Manitoba and northern parts of the 
province. 

The Manitoba Government Employees' Associat ion 
strongly opposes Bi l l  No.  31 and supports the retention 
of f inal offer selection as a working alternat ive to strikes 
and lockouts and as a sound means of promot ing good 
faith bargain ing in  the col lective bargain ing area. 

We support final offer select ion for a n u mber of 
specif ic reasons. We bel ieve it supports and aids the 
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collective b!lrgaining process. We believe it is a valuable 
contributor to a healthy and stable labour relat ions 
c l imate. We bel ieve it  is an acceptable alternative to  
strikes and lockouts. 

I n  short, M r. Chairperson,  f inal  offer selection is  good 
for the people of Manitoba, for workers, for bus iness, 
for consumers and for i nvestors. I bel ieve any o bject 
analysis of the record wi l l  show that f inal offer select ion 
i s  work ing .  At worst, I wou ld  say that noth ing  has 
happened in  this area other than an elect ion promise 
t h at w o u l d  i n  a n y  way s u p p o r t  n o t  a l l ow i n g  t h e  
legislation t o  r u n  through i t s  legislat ive review. There 
is  no objective reason to stop the tr ial  period .  In fact, 
I bel ieve quite the opposite is  true. 

The goals of any labour relat ions legislation m ust be 
t o  help faci l itate col lective barga in ing ,  arrive at fair 
sett lements and avo i d  st r i kes  and lockouts  w h i l e  
p r otect i n g  t h e  fu n d am e n t a l  r i g h t s  of  w o r k e r s ,  
management and t h e  commun i ty. 

FOS h as ,  accord i n g  t o  o bject ive stat is t ics  a n d  
analysis, proven to be a valuable tool i n  achieving  each 
of these goals. 

FOS has f irst and foremost p roven to be a means 
of fac i l i tat ing good faith bargain ing .  

According to  the Government 's own statistics 85 
percent of appl icat ions h ave been resolved at the 
barg a i n i n g  t a b l e .  N o  selecto r  was n ecessary. No 
contract was i mposed . Perhaps m ost importantly, no 
strike or l ockout occurred . 

FOS has been a fair way t o  resolve d i fferences. Both 
s ides, as a result  of the process, are forced to be m ore 
reasonable in their  offers. Because of th is  the process 
favours neither workers nor m an agement but is  fair 
and balanced . This is  evident by the fact that of the 
5 cases that h ave gone to a selector, t hree decisions 
h ave favoured the employees and two decisions h ave 
favoured the employer. 

As a means of faci l i tat ing good faith bargain ing  and 
arriving  at a fair sett lement f inal  offer selection is  
work ing .  

As a means of avo id ing str ikes and lockouts t here 
can be no q uest ion but that it  is  work ing .  

Never i n  the h istory of  th is  province h ave un ions and 
employers, and I emphasize employers, had the r ight 
or the means to  go d i rectly to  employees and say we 
can settle th is without a str ike,  and we can sett le th is 
without a lockout and we can sett le  th is  i n  a way that 
wi l l  be fair. 

FOS is an i ncredib le  tool for u n ions.  lt is an incredib le 
tool for  employers and f inal offer selection is a r ight  
I bel ieve employees should h ave. FOS does reduce the 
n eed for str ikes and lockouts .  FOS i s  a work i n g  
alternative t o  work stoppages. B y  t h e  Government 's 
own statistics, the Province of Manitoba has the fewest 
work days lost to strikes and lockouts of any province 
i n  Canada. 

Final offer select ion is work ing .  Final offer select ion 
is  proving to do  what it  was intended to do.  

I remember the debate that occurred when F ina l  Offer 
Selection' was fi rst proposed as an amendment to the 
M anitoba Labour Relat ions Act.  

I remem ber the fears and threats from those that 
opposed i t .  

FOS was a d ramatical ly new idea and people had a 
r ight to be concerned . I u nderstand that. I shared some 
of those concerns. What I do  not understand and what 
is d isappoint ing is that despite the fact FOS has 
o bjectively proven successful t here are st i l l  those using 
the same threats and promot ing the same fears. 

What is particularly outrageous is that some Members 
of th is  Assembly want to ignore the facts and for no 
reason other than an i l l -conceived election promise to 
the Chamber of Commerce to take away th is  r ight 
before its tr ia l  has even run its course. 

Let us look at some of the fears and threats expressed 
in 1 987 and sti l l  being promoted today by the Chamber 
of Commerce and some Liberal and Conservative 
Members of this H ouse. FOS wi l l  encourage str ikes. 
The crit ics of FOS say that workers i nvolved in a 
contract d ispute wi l l  not bargain seriously, choosing 
instead to go  on strike for 60 days knowing that at the 
end of that period they can apply for f inal  offer select ion.  
This is  a r idiculous argument t hat ignores the f inancial ,  
moral and fami ly obl igat ions of work ing people. 

Workers do  not go on strike because they want to. 
Workers do  not play games with their  jobs and their 
fami l ies' security. FOS d oes not cause str ikes. FOS 
g ives workers a much needed option.  With FOS t hey 
h ave a shot at a fair contract without putt ing their 
fami l ies' homes at r isk.  They have a shot at a fair  
contract without expla in ing to their k ids why t here wi l l  
be no Christmas or b irthday p resents th is year. They 
h ave a shot at a fair contract without putt ing  their jobs 
and their fami l ies' future on the l ine. They have a choice. 
l t  d oes not mean t hey are going to get what they want, 
but i t  d oes mean they h ave a shot at a fair deal without 
going on strike or being locked out. 
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What does that hurt?  Does it hurt the community? 
Does it  hurt the worker? Does it  hurt the employer who 
wants to avoid  a strike or a lockout bargain ing  in  good 
faith ?  FOS hurts none of these people. FOS hurts on ly 
the employers who for whatever reason want their 
employees on strike or locked out,  employers who have 
been able in the past to use th is  threat of a lockout 
or a forced s t r i k e  to keep wages and benef i ts  
unnecessarily low or to keep the i r  workers from even 
jo in ing a un ion .  

When people say FOS g ives un ions an advantage 
what they are really saying is  that FOS goes a long 
way t o  take the wea p o n  o f  fear away from t h e  
employers. That is not a n  advantage t o  un ions. That 
is fairness for working people and for their fami l ies .  

What of  the crit ics that argued FOS woul d  t i l t  the  
col lective bargain ing balance heavily i n  favour of the  
workers? They too  have been proven wrong.  According 
to Statistics Canada,  wage increases in  Manitoba s ince 
1 986 lag wel l  behind the national average and the cost 
of l iving .  

FOS wi l l  lead to longer  stri kes. Aga in  there is not  
evidence to support th is.  I n  fact the evidence is q uite 
the contrary. FOS has stopped strikes. lt has stopped 
them from start ing ,  and i t  has stopped some from 
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dragg ing  on endlessly. FOS offers a fair, non-violent, 
face-savi n g  way out of  e n t re n c h e d , s o m et i m es 
u n re s o l v a b l e  d is p u tes ,  d i sp u tes t h at can  r u i n  
companies, destroy famil ies a n d  k i l l  commun ities. 

Why anyone who says they bel ieve in harmonious 
labour relat ions, that they bel ieve in  alternatives to 
str ikes and lockouts, that they believe in fairness and 
in a sound economic environment would advocate 
removing this option to str ikes and lockouts before it 
has even completed its tr ial period, I do not understand. 

There are those, the Leader of the Liberal Party ( M rs. 
Carstairs), in  particular, who say that one of the reasons 
they oppose FOS is that labour is  d ivided on the issue. 
That is  nonsense. Over two-th i rds of the M FL members 
s u p p o rted FOS when i t  was f i rst i n t r o d u ced . The  
overwhelming majority o f  labour groups were and are 
beh ind  FOS. 

What is perhaps more relevant i s  that not only d o  
these same groups continue to support FOS, b u t  many 
of the i n it ia l  opponents are n ow i n  ful l  support of FOS 
or  are opposed to the repeal of FOS. The bu i ld ing  
trades, the  Canadian Federat ion of Labour, the auto 
workers, the communication workers and the Canadian 
Union of Pub l ic Employees, to name a few, are jo in ing 
us  to  ask that FOS not be repealed. 

* (2 1 20) 

To the Members of th is committee and i n  part icular 
to the Liberal Members, I can tel l you labour i s  u n ited 
in opposit ion to B i l l  3 1 .  

The M G EA and its 24,000 members strongly u rge 
al l  members of the Legislature to vote against B i l l  3 1 .  
We d o  s o  a s  trade un ionists, a s  consumers, a s  voters 
and as citizens of Manitoba. The M G EA bel ieves sound 
alternatives to str ikes,  lockouts and legislat ion that 
encourages good faith bargain ing are good for our 
province. 

M r. Chairman: Thank you . Are there any q uest ions? 
M r. Ashton. 

Mr. Ashton: M r. Chairperson ,  in your brief you dealt 
with one of the arguments that has been made i n  terms 
of f inal offer select ion ,  that the labour m ovement is  not 
ful ly behind the fight  to stop this Bil l ,  Bi l l  3 1 ,  by point ing 
out to committee the many un ions that supported FOS 
r ight  from the beg inn ing ,  or h ave now joined the f ight 
to stop its repeal .  

One other th ing that has been suggested , and has 
been suggested by both the Liberals and Conservatives 
is, a lmost they do concede-and I h ave yet to hear 
them publ icly say i t-that un ions have changed their  
mind.  The L iberal Labour Crit ic ( M r. Edwards), for 
example,  said that he bel ieves final offer selection 
weakens un ions .  l t  is  a d irect quote: I bel ieve-this 
is  h im speak ing -that f ina l  offer select ion weakens 
un ions. lt is  to the point where even if un ions themselves 
in support of FOS are opposed to th is  B i l l ,  somehow 
t here is some concern that it weakens un ions .  You 
represent a un ion that has 24,000 members. Do you 
feel i n  any way, shape or form that final offer select ion 
h as weakened your un ion since it was i ntroduced and 
proclaimed just over two years ago? 
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Mr. Olfert: To answer that, no,  it has not. Our feel ing 
is  that it has not weakened us. Our perception of what 
h as happened since th is legislation has been on the 
books is that it has not weakened any other un ions in 
th is  province. 

To answer y o u r  o t h e r  q uest i o n ,  t h e  M a n it o b a  
Government Employees' Association was o n e  o f  the 
fi rst u n ions to take a posit ion in  favour  of the legis lat ion 
when it was first proposed . Our convention has adopted 
that .  lt is convention pol icy that we do support f inal 
offer selection as an option in  the bargain ing process. 

M r. Ashton: When is the contract, the MGEA contract 
up ,  the next contract? 

M r. O l fe r t :  O u r  c o l lect ive  agreement  e x p i res i n  
September o f  th is year. 

M r. Ashton: Perhaps I might ask th is q uest ion,  and 
this t ime i t  is not going to be perhaps as hypothetical 
as previous presenters I h ave asked.  Will you be going 
to your membership ,  if f inal offer selection is sti l l  in  
p lace, and recommending they go on str ike for 60 d ays 
so that they can take advantage of th is  60-day window 
of f inal offer select ion? 

I am asking that because I h ave put it i n  hypothetical 
terms. I am wondering if you woul d  even seriously ever 
consider recommending your membership go on strike 
for 60 days so that they could take advantage of this 
60-day window that people have been so concerned 
about? 

M r. Olfert: I mentioned on page 7 on my brief that I 
th ink that sort of an argument is q uite r id iculous, to 
th ink  that people are going to go out on strike and 
wait for the FOS window to appear 60 days i nto a 
strike. I th ink  that it ignores the f inancial ,  moral and 
family obl igations of working people, that people cannot 
afford to be out on strike for those k inds of durations 
just i n  the hope that they can tag onto that 60-day 
window. Then of course you are into a situation where 
your position may not be selected u lt imately in the end. 
Absolutely not; I would  not go  recommending that to 
our members. 

Mr. Ashton: Another o bjection to final offer select ion 
has been that-this is a quote again from the Liberal 
Labour Crit ic-it erodes the fundamental accountabil ity 
of the un ion leadership to their members, because they 
can e n d  u p  b e i n g  n o t  u l t i m ate ly  respo n s i b l e  for  
neg otiating a contract. We have had final offer selection 
for more than two years. Do you bel ieve in any way, 
shape or form that it has eroded your accountabi l ity 
to your members i n  any way, shape or form in  the two 
years it has been i n  p lace in  Manitoba? 

Mr. Olfert: Absolutely not.  

Mr. Ashton: Another suggestion has been -these are 
d irect quotes again-that it d isrupts the workplace. " l t  
creates unrest i n  the workplace and wi l l  continue to 
do so." H ave you, with your members, had f inal  offer 
select ion,  which has been in p lace for two years, i n  
any  way, shape or form, create any  unrest i n  the  
workplace that you  are  aware of? 



Thursday, February 22, 1 990 

PE!rh&gs, I wi l l  broaden the quest ion .  I n  any other 
u n i o n s  in M a n i t o b a ,  h as it c reated u n rest i n  t h e  
workplace i n  t h e  two years i t  has been i n  p lace? 

M r. Olfert: I can only speak of our own situat ion.  Our  
un ion h as not  gone the FQS route s ince i t  has been 
legis lated. However, we feel strongly that it woul d  be 
an option for us if we got into those kinds of situat ions.  
I do  not bel ieve that what you are talk ing  about I can 
respond to in  terms of other u n ions,  i n  terms of the 
morale in  the workp lace. 

Mr. Ashton: In other words, within M G EA,  nothing of 
the sort has occurred . None of the fears. I was at the 
c o m m i ttee.  I r e m e m b e r  wel l when the B i l l  was 
i ntroduced. There were some fears, and there were 
some legit imate concerns. What I am tryin g  to deal 
with is both the fears and legit imate concerns. Th is  
fear that  was expressed , and th is is ,  by the way, on 
Septem ber of  1 989, th is is a recent argument that  has 
been put forward, jn th is case by the Liberals, although 
I do  bel ieve the Conserva,tives have made the same 
suggest ion.  You do  not bel ieve that i t  has created this 
kind of d ifficulty with in  the membersh ip  of which you 
are the president.  

Mr. Olfert: Not within  our membersh ip .  No. 

Mr. Ashton: J ust one f inal  quest ion . I do  bel ieve it i s  
i n  your brief, but  I just want to make sure i t  was clear. 
You are suggesting to Members of th is  committee that 
exist ing legislation in terms of f inal  offer selection be 
continued unti l  the sunset c lause takes p lace, i n  th is  
case, 1 993. You are suggest ing essential ly, I understand 
it, t h at the pos i t ion  of  t h e  M a n i t o b a  G overn ment  
Employees' Associat ion is  t h at it shou ld  at  least be  
g iven that opportunity before it woul d  automatical ly 
l apse from the Order Paper. You are s�tying basical ly 
to g ive it a chance. 

Mr. Olfert: Yes,  that is our position. We th ink  that it 
h as on ly been in  leg islat ion for two years. There are 
some statistics to date, but our posit ion is  that the 
sunset clause is there and that i t  should be reviewed 
after the five-year period . 

M r. C h a i r m a n :  T h a n k  y o u .  Are t h e re a n y  m ore 
q uestions? Thank you very much,  M r. Olfert , for  your 
presentat ion.  We will now hear next from M r. David 
Newman.  Mr. Newman.  

M r. N ew m a n :  M r. C h a i r m a n ,  M e m bers of t h e  
Committee, I am appearing here a s  President o f  the 
Manitoba Cham ber of Commerce, speaking on their  
behalf  th is  evening .  

The support of the repeal of f ina l  offer select ion was 
a decision made at the last annual meet ing in M ay i n  
Portage la Prair ie, s o  I am carrying o u t  t h e  mandate 
of the membership .  I do happen to have a considerable 
amount of personal experience as a person involved 
in the labour relat ions field in excess of 20 years. I 
h ave had a considerable amount of i nvolvement in the 
process of col lective bargain ing  and also with respect 
to fiJ1CII offer select ion s ince its i n it iat ion in February 
of 1 988.  
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* (2 1 30) 

Just by way of prel iminary comment, I h ave found 
th is  to be an extraordinary t ime in  our h istory, and I 
h ave heard a considerable amount of emotion from 
behind me and a considerable amount of emotion 
e x pressed at the Ta b l e  a b o u t  a n  i ss u e .  The  
extraordinary nature of  what is happening here and  
t h ro u g h  t h i s  p rocess i s  that  the  un ion  movement 
appears to be,  through i ts  vocal leadersh ip ,  expressing 
a wish to h ave str ikes replaced by an alternative. I th ink 
that it is a very interesting situation. Certain ly something 
that is contrary to what I thought was the ph i losophy 
of the union movement which fought so long and hard 
for the right to strike. They seem to treat it as something 
to be feared, something that hurts very badly, something 
that is not heroic any more, someth ing where heroism 
g rew out of the sacrifices made by fami l ies as they 
took on someth ing that was based on pr incip le,  and 
they fought for those rights through the col lect ive 
bargain ing p rocess. 

(Ms.  Avis G ray, Act ing Chairman,  i n  the Chair )  

I f ind that an i nteresting point i n  their h istory, and 
I am not q u ite sure why in  Manitoba th is perspective 
is being expressed contrary to anywhere else in North 
America. l t  is  a very interest ing thing, and I d o  not 
h ave the answers to i t ,  but it causes me somewhat a 
b it  of disturbance. 

· 

I am going to try and take th is  out of the real m  of 
emot ion ,  because t h i s  issue d oes provoke st rong 
fee l ings. Unfortunately, I th ink ,  to a certain extent ,  those 
feel ings,  negat ive feel ings,  are being encouraged by 
our Members of the Legislature who are proponents 
of this and are defending it .  l t  i s  a piece of legis lat ion 
that was put into effect i n  a real hurry. lt was someth ing 
that was n ot g iven a broad amount of support. l t  was 
never supported by the business community. In fact , 
when it was first suggested,  going back to 1 984-
actual ly the White Paper came out in '83-there was 
no support for th is ,  and t here has not been throughout 
that period of time. That was conveyed , yet in a h urry 
they went ahead with it. That is  very disturb ing.  

Now they appear to be suggesting that thought should 
be given to revoking something that never had thought 
g iven to it in the f irst p lace and is not accepted by the 
business community. I have heard attacks on the 
business community generally, a lmost as if business is 
bad, almost as if p rofits are bad . Those are an essential 
part of our community, regardless of your ph i losophy. 
Jobs depend on it .  Jobs depend on profits; jobs depend 
on an effective pr ivate sector business. I n  fact , an 
effective pub l ic  sector, as we all know, depends on 
effective private sector business. 

If we take t hat emotion out, and we real ize that we 
are in  a community, we are al l  i n  it together, and we 
are looking at a technique which has been put forward 
and is  rejected by the business community general ly, 
we shou ld - if there is a wish to replace the strike 
mechanism, i f  t here is a fear of the strike mechanism, 
if there is not a wi l l ingness to invoke that i n  the heroic 
way it has been i n  the past, then, sure, after this is 
repealed , let us come together and let us work out 
alternatives. You know the way you do  that, you work 
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them out at the bargain ing table. I n  fact, some un ions  
and employers h ave. The pol ice d id  it w i th  the city; the  
teachers have done i t  w i th  school d ivisions. l t  is not 
something that is  foreig n  to us. Win n i peg Association 
of Publ ic Service Officers did it with the city. I f  someone 
wants to custom tai lor a solut ion other than str ikes by 
mutual agreement, the col lective bargain ing encourages 
that ,  lends itself to that. That is the way the world goes 
round .  I f  you can make a more successfu l  job security 
program, and i f  you are gett ing better benefits that 
way, from the employee perspective, then do it .  If you 
can persuade the employer that it is  to the employer' s  
benefit a s  wel l ,  t h e  employer w i l l  d o  i t .  N o w  i nto t h e  
paper. 

I n troduction 

I n  May of 1 984 the NDP G overn ment approved the 
concept of automatic access mandatory fina l  offer 
selection, which for convenience I will refer to as "forced 
FOS , "  in a White Paper. The concept was implemented 
in  The Labour Relat ions Act by the same Government 
effective February 1 ,  1 988. This forced FOS is  un ique 
in North America. l t  is  l i kewise inconsistent wi th  the 
rationale of free col lective bargain ing .  

What  Is Forced FOS Manitoba Style? 

If a party negotiat ing a renewal col lective agreement 
wants to remove the possib i l ity of a str ike or  lockout 
he s imply appl ies to the Labour Board and then must 
win a secret bal lot of employees i n  the bargain ing u n it 
supporting th is  method.  For obvious reasons,  a un ion  
is  more l ikely to app ly  and win the support than an 
employer. 

That appl icat ion m ust be made between 30 and 60 
d ays before the col lective agreement expires. The 
process may also be used to end a str ike or  lockout 
after it has lasted for 60 days. A secret bal lot vote 
supporting forced FOS accom panied by an application 
withi n  th ree d ays after that 60 d ays wil l  end the work 
stoppage and substitute forced FQS. Once again for 
o bvious reasons it is  u n l i kely that an  employer would 
win support of employees to end a str ike cal led by the 
un ion .  

* (2 1 40) 

The board h as n o  r ight to refuse an appl ication that 
is t imely and approved by secret bal l ot vote. 

The process involves the appointment of a s ing le 
" selector, "  which I will cal l  "the t r ibunal , "  agreed to 
by the part ies,  or  fai l i ng  agreement ,  from a l ist of 
indiv iduals  kept by the Board . A tr ibunal appointed 
from this l ist may not be approved of by either party. 
The role of the Tribunal is to choose the f inal  offer of 
the un ion or the f inal  offer of the employer. No "cherry 
p ick ing"  is a l lowed . The Tri bunal  cann ot revise either 
posit ion-he m ust choose one or the other. 

The rationale is that the threat of the Tribunal rejecting 
a n  u n reas o n a b l e  offer  a n d  c h o o s i n g  t h e  m ore  
reasonable offer of the other party w i l l  cause both 
p a r t i e s  t o  m o d erate  d e m a n d s  a n d  ac h i eve an 
agreement voluntari ly. 

This threat imp l icit  in forced FOS is a substitute for 
the threat of the economic sanct ions,  the strike or  the 
lockout.  

106 

Values and Theory Offended by Forced FOS 

A question of "values" and "theory" is  whether forced 
FOS is an accepta b l e  s u p p l em e nt a ry m e t h o d - 1  
emphasize the word "supplementary" - of inducing 
voluntary col lective agreements. 

In our opin ion i t  is not.  lt supports the concept of 
forced relationships and third party authorship of terms 
of that relat ionship without agreement between the 
part ies to t h e  re lat i o n s h i p .  T h i s  concept and t h i s  
situation is unacceptable i n  a free a n d  democratic 
society and violates the fundamental pr inciple which 
is the very essence of free collective bargaining,  namely, 
the freedom not to agree, the freedom not to be bound 
by terms not agreed to by an exercise of free wi l l .  

Years ago, th is  sort of forced relat ionship concept 
was called s lavery. I f  you put it i n  domestic terms, we 
often use an analogy of d omestic relat ions for the 
col lective bargain ing relat ionships.  H ow would  one feel 
if one were a wife or a husband and knew that some 
th i rd party unknown to both of them was going to 
i mpose a relat ionship equivalent to marriage on them? 
How would one l ike that? But more than that, what 
th is does, th is does more than i mpose that relat ionship.  
Th is  i mposes the terms of the relat ionship as wel l .  I 
mean, when I heard female voices and male voices 
heckl ing  th is  sort of situation of a forced agreement
and it is not  an agreement at  a l l ,  i t  is  an order-we 
apply it to real l ife and real relat ionships.  lt is offensive.  
We, i n  Manitoba d o  not buy that,  I say. 

Forced FOS a p p l ies to a l l  c o l lect ive barga i n i n g  
situations in  Manitoba after a first collective agreement. 
l t  can result  in one party in  effect d ictat ing un i lateral ly  
the wages, terms and condit ions of employment he  
wants on the other, not  on ly  without any  agreement, 
but without any compromise. 

To i l l ustrate, consider the following situat ion.  I n  the 
opin ion of the tr ibunal ,  one term on technological 
change is  appropriate and 14 other terms including 
wages are inappropriate in  the un ion 's  f inal offer. The 
t r i b u n al feels s t ron g l y  t h at the e m p l oyer ' s  new 
reorganizat ion plan,  requ i ring new technological change 
provisions and several other new provisions is too 
d ramatic a change for him to approve, yet he might 
agree with the 14 other employer positions respecting 
the 1 4  other un ion  demands. The tr ibunal chooses the 
union f inal offer result ing i n  14 u n acceptable provisions 
being imposed and a reorganizat ion being frustrated. 

I mposed terms pursuant to forced FOS is a crude 
substitute for voluntary agreement.  l t  is  so crude and 
r isky that the threat wi l l  not e i ther induce the employer 
to enter i nto i nappropr iate agreements to avoid  the 
risk of an even worse result through forced FOS, or  
resu lt i n  the t r ibunal i mposing the terms authored by 
the other party and rejected dur ing bargain ing .  What 
chance is there to use an economic sanction effectively 
if  there is an arbitrary time l im it restrict ing its use? 
I m posing a 60-day l im it is to, in some circumstances, 
emasculate the sanction so that it is ineffective. 

(M r. Chairman in the Chair) 

The use of forced FOS to end a lockout or str ike is 
of no advantage to the employer g iven the un ion control 
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over its members and the fact that only employees vote 
to decide whether to invoke forced FOS. The employer 
has no equivalent opportun ity to invoke it i f  he wishes. 
l t  is  one thing to use FOS by mutual consent in 
anticipation of certain circumstances as an agreed 
method of d ispute resolut ion .  l t  is  q u ite another to use 
forced FOS un i laterally i n  k nown circumstances as a 
su bst i tute met h o d  of d is p u t e  reso l u t i o n  after t h e  
c o l l ect ive barg a i n i n g  m e t h o d  and  w o r k  stoppage 
sanctions, whether threatened on ly  or used , h ave not 
ach ieved the bargain ing o bjective. FOS by mutual 
consent is acceptable and consistent with free collective 
b a r g a i n i n g .  Forced FOS is t h e  a n t i t h e s i s  of f ree 
col lective bargain ing .  

The creation of automatic access mandatory fi rst 
contract was the th in  edge of the wedge. That method 
s imply postponed real ist ic bargain ing unt i l  the renewal 
agreement stage. Forced FOS postpones real ist ic  
barga i n i ng forever i n  every c o l lect ive barg a i n i n g  
relat ionship i n  Manitoba.  Col lective bargain ing wi l l  
succeed in  sp i te of i t ,  not because of i t .  When a l l  the 
camouflage is  str ipped away, forced FOS can be seen 
as another threat to the capacity of management to 
make appropriate decisions sensit ive to and respectful 
of market condit ions. To maximize that capacity and 
m in im ize i nterference with their decisions, employers 
wi l l  agree to demands they wou l d  otherwise reject and 
avoid changes they wou ld  otherwise demand,  or  worst 
of a l l ,  the tr ibunal  chooses the u n ion terms which h ave 
been rejected by the employer as inappropriate. These 
consequences are not benef ic ia l  to t h e  M a n it o b a  
economy or i t s  people. 

I n  our opinion, forced FOS is affecting adversely more 
or less every col lective bargain ing situation in  M anitoba 
whether simply a latent threat, actual ly i nvoked , or  both 
invoked and result ing in  a select ion .  In our op in ion such 
a constraint on and deterrent to bold and innovative 
e m p l oyer d e c i s i o n  m a k i n g ,  is n o t  b e n ef i c i a l  t o  
M anitobans, especially a t  th is  t ime. There is n o  evidence 
submitted of any real need for forced FOS. 

What is  the need for forced FOS i n  Manitoba? I n  
o u r  submission no case h as been made t o  just ify th is  
far-reach ing intrusion into and u ndermin ing  of effect ive 
col lective bargain ing  in  M a nitoba, let alone anywhere 
else in  Canada. The purported purpose of this law is  
to encourage collective bargain ing .  I ts  supporters argue 
that it is  a pressure or creative threat which causes 
employers to make a deal rather than risk the tr ibunal  
i mposing a worse one.  This threat replaces the potential 
strike or  lockout as the means of inducing the parties 
to be reasonable. 

The genera l ly  accepted rat i on a l e  just ifyi n g  t h e  
avai lab i l ity o f  those economic sanctions is  that they 
wil l  cause the parties to respect the real i t ies of the 
marketplace and the prices for labour d ictated by supply 
and demand .  I f  others are wi l l ing to work for the wages 
offered then this suggests those wages offered are 
reasonable. I f  those replacements do  not do so, do as 
effective a job as those replaced or  at h igher cost , then 
the employer should be gett ing  the  message that 
perhaps  t h e  wages a n d  t e r m s  offered s h o u l d  be 
improved . 

As harsh a method as th is  m ay be to determine what 
i s  an appropriate col lect ive agreement, the q uest ion  is 
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d oes experience justify forced FOS being added as a 
supplementary method.  lt is easy to l ist any number 
of examples of the hardships associated with a str ike 
or lockout and argue that society has spared them 
because of th is  law. This raises two issues. H ow often 
do strikes or lockouts occur in Manitoba in the absence 
of forced FOS? Even more important than that quest ion 
is  what pr ice do  M an itobans pay for th is law? 

The fi rst q uestion can be answered relatively easi ly. 
Statistics reveal that absent th is l aw only a very smal l  
percentage of col lective agreements i nvolve a str ike 
or lockout. lt is  arguable that this ·  percentage would 
reduce even further, because Manitoba law has s ince 
1 97 2  i n creased t h e  n u m ber  of  p rovi s i o n s  w h i c h  
d iscourage employers from becoming i nvolved i n  a 
str ike or lockout s ituat ion.  

The second q uest ion is  more complex. I n  our opin ion 
the fol lowing are some of the hardships of th is  l aw to 
Manitobans: 

1 .  The expenses of the Department of Labour 
i n  administering th is law al l  paid by the 
taxpayers. 

2 .  The costs, risks and consequences to the 
parties and those dependent on them such 
as shareholders, creditors, customers and 
employees of l i t igating under th is law. These 
par t ies  h ave recent ly  i n c l u d ed r u r a l  
m u n ic i p a l i t ies a n d  other  p u b l i c  sec t o r  
employers. 

3 .  The expense to the parties of the sett lement 
imposed by a tr ibunal  as compared to what 
they woul d  have sett led for themselves. 

4 .  The consequences of potential businesses 
choosing not to do business in Manitoba 
because they d o  not want to g ive u p  control 
over t h e i r  M an i t o b a  l a b o u r  costs to a 
tr ibunal .  

5 .  The consequences of un ions not bargain i ng  
real istically and rather relying on a tr ibunal  
to bai l  them out and g ive them more than 
they woul d  have achieved through col lective 
bargain ing .  

6.  T h e  c o n s e q u e n ces of u n i o n  o r g a n izers  
i n f l a t i n g  expectat i o n s  by g u a r a n t ee i n g  
p rospect ive  mem bers a c o l lect ive  
agreement.  We heard M r. Peter Olfert say 
n ow they can guarantee a fair agreement ,  
wh atever t h at means.  Th is d iscourages 
m a k i n g  t h e  n ecessary c o m p r o m ises to 
a c h ieve a c o l lect ive agreeme n t .  
C o nseq u e n t l y  ac h i ev i n g  a v o l u n t a ry 
col lective agreement under th is  law is more 
d ifficult  than it used to be. 

7 .  The consequences of the parties knowin g  
that  an a p p l icat ion  for  forced FOS w i l l  
p revent a s t r i k e  o r  l o c k o u t .  T h i s  l aw 
effect ive ly  removes t hose sanct ions  as 
creative tensions i n  the col lect ive bargain ing 
process. Un ions especial ly have no  pressure 
to settle or  agree to anyth ing innovative. This 
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l e a d s  t o  i n a p p r o p r i at e  c o n t racts b e i n g  
agreed to or imposed a t  t h e  expense o f  the 
business and al l  dependent on its success. 

8 .  The consequences of negotiat ing corrections 
t o  an i n a p p r o p r i at e  f o r ce d  f i n al offer  
se lect i o n  d u r i n g  b a r g a i n i n g  f o r  a new 
col lective agreement. 

9. The extra d if f i c u l t i e s  and expense of 
adm i nistering ,  i nterpret ing  and arbitrat ing 
terms of a col lective agreement never agreed 
to but i mposed by a tr ibunal .  

10 .  The consequences of u nions d eveloping the 
habit  of  re ly ing o n  t r i b u n a l s  to  ach ieve 
" co l lect ive agreements" for  t h e m .  l t  is  
s u b m i t ted  t h at r e p eated t r i b u n a l  
i nv o l ve m e n t ,  i n stead of  c o l lect ive  
agreements, wi l l  be a predictable result of 
th is  rel iance.  I submit  the evidence is c lear. 
If you t a k e  m a n d at o r y  f i r st c o n t ract  i t  
inevitably leads to f inal offer select ion;  that 
is why we have f inal  offer select ion .  You get 
d e p e n d e n t  on i t .  H av i n g  a c h i eved an 
imposed contract without earni n g  i t  through 
the crucible of real  col lective bargain ing ,  is  
a un ion and the bargain ing  un i t  l i kely to  be 
ready to achieve the next renewal agreement 
voluntari ly? 

1 1 . The consequences of employers agreeing to  
terms which are not appropriate s imply  to 
avo id  the r isks and expenses of the process 
under th is  law. 

1 2. The consequences of the un ion or employer 
blaming the board for imposed terms, rather 
than being accountable imd responsib le for 
a l l  terms in  the col lective agreement.  

I n  our v iew i t  is  essential  to an effective col lective 
bargain ing  process that the parties be accountable. 
They should not be encouraged by the law to abdicate 
responsib i l ity for their  actions and decisions by s imply 
passing them on to another. If th is  law means that 
respons ib i l i ty can be avoided on request then the law 
should be changed . 

N o  j u st i f i c at i o n  f o r  FOS based o n  p u r p o r t e d  
anticipated need : 

If forced FOS is just a crude method designed to 
preserve the status quo and guarantee un ions more 
control over business management decisions, and more 
power to resist adjustments affecting workers requ i red 
by m arket p ressures, i t  has n o  place in  the g lobal ly 
c o m p et i t i ve and d y n a m i c  1 99 0 s .  1 t  i s  a n o t h e r  
impediment to successful a n d  p rofitable business i n  
Manitoba for t h e  benefit o f  al l  M an itobans. l t  jeopard izes 
jobs. 

l t  is respectful ly  submitted that the present Manitoba 
G overnment ,  with the support of the L iberals, should 
not hesitate to repeal th is  harmful and unacceptable 
law in  the publ ic i nterest . 

T h a n k  y o u  very m u c h  f o r  you r at tent i o n ,  M r. 
Chairman, Members of the Committee. 

Mr. Chairman: Thank you , M r. Newman.  Are there any 
q uest ions? M r. Ashton. 
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M r. Ashton: I just wanted to ind icate that one of the 
o bjects that is l isted in  the paper of the Manitoba 
Chamber of Commerce is the progress development 
of Manitoba communities. l t  states that i n  order to 
make them better p laces in  which to work-

Mr. Chairman: M r. Ashton ,  we cannot hear  you ,  would 
you pul l  your m i ke up, p lease. 

* (2 1 50)  

M r. Ashton: Yes, M r. Chairperson .  I was just reading  
the o bjects of the Chamber of  Commerce wh ich  were 
to  promote the d evelopment of Manitoba communi ties 
in order to  make them better p laces in  which to l ive 
and work. I realize we have a d ifference on th is  issue, 
but  I just want to assure you, and I am sure I am 
speaking not just for myself,  but many people i n  
M anitoba, when w e  want to f ight to  maintain th is B i l l  
i t  is because we believe i t  makes Manitoba a better 
p lace in which to l ive and work. 

I f ind your comments to be interest ing in terms of 
strikes, but I th ink  you misread what people are saying.  
N o  one is saying that there is anything necessarily wrong 
in going on str ike. What they are saying is that they 
should not h ave to, in every c ircumstance, have to go  
on str ike. They should not  have to go  on strike, for 
example ,  to maintain any abi l ity to  have a collective 
agreement because that is what many strikes are for. 
I am sure you are aware of that .  A d ispute is not over 
the terms of a col lective agreement, but whether a 
u n i o n  c a n  b e  formed , w h e t h e r  t h e  p e o p l e  i n  t h e  
workp lace have t h e  r ight t o  organize. 

So when we are talk ing about the right to strike I 
t h i n k  it is on ly fair to put it on the record,  because I 
k now I have made comments on that, that we bel ieve 
that the right to strike is important, but that there should 
be alternat ives as wel l ,  and that is  why we have 
supported final offer select ion. 

I wanted to  ask you some quest ions on your b rief 
to  get some idea of what we are looking at in terms 
of the Chamber of Commerce's position.  I note, perhaps 
i t  is positive, that you have not used that term,  that I 
remember from other committee meetings,  that having 
f inal  offer selection was somehow going to be a dark 
cloud over Manitoba. I sat here as a committee Member, 
I bel ieve the f irst term of the Pawley Government,  and 
that was used as an argument at  the t ime why we 
should not have first contract legislat ion.  l t  was also 
one of the basic themes of why we should not h ave 
f inal  offer selection when it was introduced in 1 987.  

I want to deal with the suggest ion that somehow 
i m p rovements i n  The Labour Relations Act have been 
a dark cloud over Manitoba. I could go back to 1 972 
by the way. I f ind it i nteresting that you ment ion i n  your 
br ief the year 1 972. I assume that was because that 
was the year i n  which the series of major changes to  
The Labour  Relations Act were introduced by the then 
Schreyer Government. I f ind it interesting that you state 
since 1 972, since those changes were brought i n -and 
the q u ote here is,  " increase the n u m ber of provisions 
which d iscourage employers from becoming i nvolved 
in a strike or  lockout situat ion ."  At the time the same 
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arguments were used . lt was a dark c lou d .  I bel ieve 
the Chamber of Commerce opposed the changes i n  
1 972,  a n d  you can correct me i f  I am wrong on that.  
You ,  yourself, have said that since 1 972 there has been 
a decreased number of str ikes and lockouts because 
of provisions which d iscourage employers fro m -

A n  Honourable Member: O n  a point of order. 

Mr. Chairman: Who is on the point  of order? M r. Enns.  

Hon. Harry Enns (Minister of  Natural Resources): I 
ho ld the Member for Thompson in h igh  esteem.  He  
knows that, but  on th is  1 20th p lus  day of  th is  Legislature 
at ten o'c lock , I do remi n d  the Honourable Member 
that the purpose of engaging d iscussion with a presenter 
i s  to ask quest ions,  to clar ify his presentat ions that 
wou l d  he lp Members of the committee. I h ave l istened 
t o  the Honourable Membe r  now recite some h istory. 
We are now in 1 972 .  I remi n d  h im it is now 1 990.  Could 
we perhaps, M r. Chairman,  proceed with q uest ion ing 
the presenter? 

Mr. Chairman: A d ispute over the facts i s  not a point  
of order, although I wi l l  remi n d  M r. Ashton that we are 
to be asking questions,  not making statements. Thank 
you, M r. Ashton .  

Mr. Ashton: My apologies f o r  referr ing to 1 972.  l t  was 
on page 8 of the br ief .  I apolog ize for quot ing from 
the brief as part of the premise to my q uest ion ,  and 
that is:  i n  the f inal page of  the br ief ,  I d o  see some 
wording here that perhaps br ings back some of the 
sp i r i t ,  the intent of the argu ments that were used by 
the Chamber  of Commerce p reviously, the dark c lou d ,  
by suggest ing that-

Mr. Chairman: M r. Ashton , d o  we have a question in 
here somewhere? 

Mr. Ashton: Yes, I do. I am ask ing - -(interjection)
Read the brief, and I am just point ing -( interject ion)
Wel l ,  I was asked to-

Mr. Chairman: Wou l d  other  committee Members qu i t  
badgering M r. Ashton,  and we wi l l  get on w i th  th is .  

Mr. Ashton: Thank you, M r. Chairperson .  I was asking 
what  the c h a n g es y o u  are  t a l k i ng a b o u t ,  t h e  
adjustments- and th is  i s  a d i rect quote. What are the 
adjustments you talk about affect ing workers requ i red 
by market pressures? I n  the  g lobal ly competitive and 
dynamic 1 990s, you say that f inal  offer selection is 
i m pediment to that.  I s  that by any chance free trade? 
A re you suggest ing that we should now get r id of f inal  
offer selection because it  works against th is  g l o bal ly 
competit ive and dynamic 1 990s, the market pressure 
t hat free trade has presumably brought to Manitoba? 

Mr. Newman: In  response t o  your fi rst port ion of your 
l eading questions, I wi l l  answer the last one last .  The 
f i rst one was you say that forced FOS is d esigned to 
protect organizing .  I f  that i s  so, I do not understand 
h ow any single one of the app l ications leading to an 
i mposed selection was des igned to protect organ izing .  
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I d o  not u nderstand that at a l l .  You might  be talk ing 
about mandatory f i rst  contract, and that is enti rely a 
d i fferent th ing .  That is not before us today, but I j ust 
do not understand that.  I do not th ink  that is accurate 
or relevant.  

With respect to  the dark cloud over Manitoba which 
was a head l ine-and we all know what people can do 
in c reat i n g  h e a d l i n e s - a n d  p r o b a b l y  t h at was 
descriptive of the perception of a period of 20 years 
in Manitoba where labour legislat ion has not been 
designed in any way to serve private sector business 
interests in this p rovince. 1t indeed is  a handicap that 
we face in th is provin ce as a resu lt .  This forced FOS 
g oes a step which i s  patently too far, and that leads 
to  the next part of th is ,  I guess a bit of sleet, o r  hai l ,  
or  someth ing f r o m  a d a r k  c loud.  What w e  are talk ing 
about you say, is  a s impl istic concept , you t reat free 
trade. Free trade is s imply a symptom of a much larger 
marketplace reality we have in  the world ,  and d i fferent 
countries are making d ifferent adjustments. 

The Free Trade Agreement is an example of one step 
to make that adjustment between our countr ies. Some 
people think it is  wrong.  Some people think it  is r ight .  
I am not going to  enter i nto that debate even though 
I th ink it is  posit ive for Manitoba,  and I wish people 
l ike you would examine it  i ntel l igently and look at i t  
and say, we h ave to bite the bu l let intel l igently i n  
M anitoba. We h ave to work hard if  w e  are going t o  
survive a s  an effective provincial ent ity. I wish you were 
to take that sort of approach,  M r. Ashton. I noted 
t h roughout th is event that you sort of chuckle and 
chortle every t ime someone raises a serious view 
contrary to what you bel ieve based on your l ife's 
experience as an active union person i n  Thompso n ,  
M anitoba. T h i s  i s  a serious issue. W e  a r e  deal ing with 
an issue here which is  going to have an i mpact on al l  
M anitobans. 

We bel ieve as a Chamber of Commerce, and you do 
not have to agree to th is ,  we are not going to impose 
any agreement on you , we are not going i mpose any 
terms on you, we d o  not th ink that this is beneficial 
for Manitoba. We say emphatical iy, speaking for the 
business commun ity, i t  is not beneficial  to business, i t  
is harmful  to business. I suggest to you that what is 
harmful to business is  not going to be helpful to people 
who depend on jobs i n  th is province. 

* (2200) 

Mr. Ashton: Wel l ,  we d isagree obviously on free trade. 
When you talk about bit ing the bu l let I bel ieve a lot of 
Manitoba workers have bitten the bul let ,  and more wi i l  
bite the bu l let i n  the future. That is  another issue and 
I respect that.  

In terms by the way of my comments on people 
attain ing  the r ight to organ ize, that was i n  reference 
to your comments in regard to strikes pr imar i ly. You 
are correct, we are not deal ing  with fi rst contract 
legislat ion ,  although I do know you r  posit ion on that. 
You also d o  o ppose fi rst contract legislat ion which was 
put  in also because of the fact that in many situat ions 
people are f ight ing for the r ight to organ ize. I want to 
deai with the q uest ion ,  the quote, the dark cloud was 
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from an advertisement that had been taken out.  I 
assume that was part of the tax that had been put 
forward at the t ime. I f  i t  was not I look forward to your 
retracting that because I thought it was rather, to use 
your terms, emotional ,  rather overreactive. 

I just want to ask you if  you agree, given your concerns 
about the business environment, our labour c l imate 
here in  Manitoba, with the fol lowing statement that 
Manitoba has a sk i l led and stable work force, and I 
q u ot e ,  " A  re l i a b l e ,  p r o d u ct ive work  force ,  p l u s  
consistently good labour management relations have 
given Manitoba one of North America's best labour 
reputations. You th ink  that is an accurate statement of 
what is happening i n  M anitoba with the changes in 
1 972 to  The Labour Relations Act ,  which I k now the 
Chamber of Commerce opposed , the changes i n  the 
early 1 980s, the change in  1 987 for f inal offer selection 
or  d o  you bel ieve that i n  fact i t  is the opposite,  we d o  
n o t  have a good labour reputat ion? 

Mr. Newman: With no attempt  to  underest imate the 
role the lawmakers in  th is province play, I bel ieve that 
the laws l i ke forced FOS, and forced FOS i n  particular, 
is an i m ped iment What has been achieved , and is set 
out i n  whatever you read f rom,  has been done in spite 
of this sort of law which has been t hrust upon us without 
a whole bunch of thought and without acceptance by 
a m ajor p layer i n  this province, namely, the business 
communi ty. 

I th ink ,  and the business community here would 
support i t  without hesitat ion ,  t hat we do h ave an 
excel lent work force; we do have excel lent motivated 
m an ag e m e n t  in t h i s  p ro v i n c e  r e l at ive  to o t h e r  
ju risdict ions i n  t h i s  country. W e  are also dedicated,  i n  
most cases, to  improving t h e  l o t  of M anitobans. 

I f  law makers would  leave th is issue more in the 
hands of the p arties to resolve, I would submit t o  you 
that they would be a lot better off, and we would get 
better solutions to the sorts of problems which th is  
legislation may be i n  some instances, i n  the eyes of  
some people, t rying  to  address. l t  d oes not ,  I sub m it ;  
i t  is  an i m pediment, i t  d oes not  contr ibute to  what is 
there that has been done because of the qua l ity of the 
people and their  commitment to the province,  n ot i n  
any  way because of  the law. 

Mr. Ashton: The d ocument I am quoting fro m ,  by the 
way for your informat ion ,  M r. Newman, is a d ocument 
cal led The Manitoba Advantage,  that was issued by 
the Honourable Jim Ernst, M inister of I ndustry, Trade 
and Tourism and was published in  a number of business 
publ ications. I know this one was p u blished i n a business 
p u b l icat ion that reaches western Canad a. 

I raise th is  because I remember the concerns that 
were expressed . I remember the dark clou d .  I remember 
the concerns that were expressed in terms of f inal  offer 
select ion,  and whi le I was not in th is Legislature, 
obviously in  1 972, I have heard people say that m uch 
the same k ind  of concern was expressed , that i f  you 
br ing  in  th is  labour legislatio n ,  we are not go ing to  get  
new businesses opening.  lt i s  go ing to be a d ark c loud;  
i t  is  going to prevent jobs. 

Yet in  each and every case, even tonight  I hear you 
say ing ,  wel l ,  th ings are working despite the legislat ion .  
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N ow from what 1 am hear ing,  being able to l ive up to 
the d i re p r e d i c t i o n s  of a few years a g o  and t h e  
suggestions that somehow w e  wi l l  be having major 
problems i n  Manitoba i n  terms of labour reputations. 

I n  fact, as I said ,  the M i nister responsible for Industry, 
Trade and Tourism ( M r. Ernst) says we have one of 
North America's best labour reputat ions. I real ly ask 
you, perhaps in th is context, just to focus in on 
something that is very relevant to th is  Bi l l ,  what we are 
asking  for is f inal offer selection be g iven a chance;  it  
i s  on a sunset clause. 

Are you suggest ing that if  final offer select ion stays 
in p lace, since it  clearly has not affected our labour 
reputat ion - even you h ave said that we have a good 
l a b o u r  r e p u t at i o n - d o  you see t h i s  h a v i n g  d i r e  
consequences? Is there going to be a dark cloud i f  
once again we have th is type of legislation in  Manitoba? 
Is that what you are suggest ing tonight ,  the dark cloud 
that we did not see after  1 972 or after  1 983 or  1 987-

M r. C hairman: M r. Ashton, you could not be arguing 
with the p resenter, could you? I s  there a q uestion in  
t here somewhere? 

M r. Ashton: Yes, I was ask ing ,  is it  the posit ion of the 
Chamber of Commerce that even though we have not 
seen real ly that dark c loud,  the d ire predictions, that 
if we d o  not pass th is  B i l l ,  if we al low th is  B i l l  to stay 
in p lace, f inal offer select ion ,  for three more years, that 
f inal ly the d ark cloud wil l appear i n  M anitoba and all 
t hese statements, al l  the facts that show we have a 
g ood labour reputat ion wi l l  no longer be the case. Is  
that the position of the Chamber? 

M r. illewman: I th ink  we have grey skies in Manitoba, 
and we have had them for a long time. I f  someone who 
is  an author of an advertisement or  a writer of a 
head l i ne,  whatever it was- I do not know who paid for 
i t- but if  that was the description of it, we do have 
clouds,  and they are storm clouds. I f  we do not come 
to  gr ips with them, we h ave a problem i n  this province. 
I wil l tel l  you, they are coming to g rips with them in 
M i nnesota, they are coming to  grips with them in N orth 
Dakota, i n  Alberta, i n  B .C.  and Ontario,  i n  Quebec. 

You talk about, yes, we do have wonderful people 
here, and I can tell you , I see in  this room some of the 
f inest un ion negotiators i n  the province, and I count 
t h e m  as f r i e n d s ,  a n d  I c o u n t  t h e m  as  exce l l e n t  
p r ofess i o n a l s  i n  t e r m s  of  n e g ot i a t i n g  c o l l ect ive  
agreements. I th ink  we need more p rofessional ism in  
negotiating col lective agreements. We need some of  
these people in  th is  room to get r id  of that law so that 
they can do a better j o b  without that being in the way 
because that makes l ife more d ifficult for them, it makes 
l i fe more d ifficult for management. i t  m akes l i fe more 
d ifficult  for management,  it makes l ife more d ifficult  
for un ions, it makes it more d ifficult to achieve col lective 
agreements in th is  province. That is  perceived ,  M r. 
Ashton, around the worl d -that law is perceived as 
bad law for business i n  Manitoba. Manitoba is g ett ing 
that reputation because of the sorts of laws that were 
put i n  which caused to be cal led the g rey cloud i n  
Manitoba. We have a grey cloud i n  M an itoba. This is  
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the g reyest port ion of it r ight now. lt is  perceived around 
the world as being a place which is  ant i-business 
because of legislat ion l ike that .  

Mr. Chairman: I th ink  you have compet i t ion ,  M r. 
Ashton .  Mr. Ashton .  

Mr. Ash ton: Mr. Chairperson,  I a m  p leased to see that 
M r. Newman now is on ly opposed to the f inal  offer 
selection because of his concern for the union members 
and the un ion negotiators. l t  is an interest ing  twist, it 
has been an interesting  d iscussion back and fort h .  

Mr. Newman: They know, M r. Ashton, they have beaten 
the hel l  out of me at the bargain ing  table many t imes, 
but we have always ach ieved col lective agreements 
which make good sense and happen to work wel l .  

Mr. Ashton: I hope that cont inues and t hat is  one of  
the reasons that we want to see  f ina l  offer select ion 
cont inue to be i n  p lace. 

I want to deal with it  once again ,  th is whole suggestion 
t hat we have anti-business legislat ion .  In your own 
statement, you said t hat one of the impacts of legislation 
go ing back to 1 972 ,  the cumulat ive i mpacts, this is  why, 
I apologize to the Members of the committee before 
for having read th is-since 1 972,  and th is  inc ludes f inal 
offer select ion ,  so I am not just deal i n g  with h i story
it has i n c reased the n u m be r  of p rov is io n s  w h i c h  
d i scourage employers from becomi n g  i nvolved i n  a 
str ike or lockout situat ion .  

Are you suggest ing  that  i s  negative for  M an itoba? 
Are you suggest ing  that we should return to the pre-
1 987 days or the pre- 1 983 days or even the pre- 1 972 
d ays because a logical  conclusion of what you are 
saying ,  as I understand it, and the Chamber's posit ion 
throughout th is  period is  we would be better off with 
strikes and lockouts. 

I am sorry to juxtapose what you are saying ,  but in 
terms of the way I read that ,  i s  that what you are 
i m plying ,  that we would be better off with the situation 
that existed prior to 1 972 i n  which t here were no more 
strikes and lockouts? 

Mr. Newman: All  we are addressing i s  pre-February 
1 988.  lt was then that f inal offer select ion came i n .  lt 
is that which we are addressing .  lt is t hat which is the 
b iggest problem. l t  is  that which must be addressed , 
we submit ;  it must be and should be repealed . 

Mr. Ashton: Perhaps I misunderstood it then,  so 
essent ia l ly the Cham ber of Commerce accepted the 
c hanges brought i n  1 972 and i n  1 983 and'84 and that 
really the main concern in M anitoba is just f inal  offer 
select ion? 

· 

Mr. Newman: The answer is,  t here is no quest ion ,  the 
main concern r ight now is  f ina l  offer select ion .  There 
are other problems which we have gone on the record 
of deal ing with in  the past , and we have not secured 
any commitment or agreement from the Li berals or  
the  Conservatives or anybody that there wi l l  be any 
other changes from that .  We d i d  get a commitment 
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from the L iberals and the Conservat ives i n  speeches 
that were made publ ic ly with respect to  FOS. 

* (22 1 0) 

Mr. Ashton: Regard less of commitments that have 
been made and obviously we are deal ing with a m inority 
Government situation where i t  is  more d ifficu l t  to 
i mplement i t .  Are you saying that you st i l l  oppose other 
provis ions,  not just final offer select ion ,  that is sti l l  the 
posi t ion of the Chamber of Commerce? 

Mr. Newman: Our position is on the record . We have 
made it very clear that we not only oppose f inal  offer 
se lect i o n ,  we a lso o p p ose m a n d atory access f i rst 
contract which is the same concept but a narrower 
use. Th is  is  more pervasive and more harmful than that 
law. As a resu lt ,  it is No. 1 on our priority l ist for 
improvements to the legislation . We bel ieve that rather 
than deal ing  with matters through legislat ion l ike th is ,  
that t hese matters should be better addressed by 
e n h a n ce d  c o n c i l i at i o n ,  m e d i at i o n ,  t r a i n i n g  of  
professionals i n  collective bargain ing,  so we can develop 
m ore people who are capable of achieving a wonderful 
creation cal led a col lective agreement through effective, 
intel l igent ,  courageous negotiat ing .  I submit  there is 
no need for th is .  l t  is  an i m pediment .  

Mr. Ashton: I appreciate you for stat ing the Chamber 
of Commerce 's  posit ion clearly. O bviously we have a 
d isagreement on that.  One more q uest ion ,  though,  and 
I am read ing  from the brief again on point 6,  where 
you i n d icate your concern that union organizers can 
i n f l at e  expectat i o n s  by g u arantee i n g  prospect ive 
members a col lect ive agreement. 

One of the reasons for f irst contract legislat ion was 
because many workers could not obtain a col lective 
agreement.  They were faced with a situation of being 
denied that,  of having to go  on str ike, i n  many cases 
c o m p a n i e s  h av i n g  t h e  r i g h t  to h i r e  rep lacement  
employees. There has  been the concern expressed 
earl ier today in terms of final offer select ion that that 
raised a continuation of i t .  

Are you suggest ing ,  and I do not mean to m isread 
the comments,  but are you suggest ing that there is 
some problem with u n io n  organizers being able to say 
to people that you can become organ ized , you can 
have a col lective agreement? No one is  saying what 
the form of that col lect ive agreement is .- ( inaudib le)
have object ion to people having the r ight to organize 
and being al lowed the opportuni ty to have a-

M r. Chairman: Mr. Ashton ,  the q uestion has been put. 
Mr. Newman.  

M r. Newman: Mr. Chairman, I wi l l  just deal with a 
specific part of your q uest ion,  which I th ink you intended 
to put to me, and that is  whether or  not inf lat ing 
expectat ions in that manner is r ight  or  wrong in  my 
view. 

Fi rst of al l ,  if the expectation is that this wi l l  guarantee 
a "col lective agreement , "  i t  is s imply not true because 
i t  i s  techn ical ly us ing some stretched language and 
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deeming called the col lective agreement.  If you have 
a tr i bunal imposed document which is an order, it is  
m isleading .  l t  is not an agreement at a iL  lt  does not 
contain the f inest and most valued features of things 
called agreements, namely, mutual consent.  What you 
have is  s imply an order, a d ictated set of terms by a 
th i rd party accountable to nobody. That is what you 
have. 

In terms of inf lat ing expectations, if ,  as M r. Olfert 
said this evening speaking for 24,000 members of the 
M an itoba G overnment  E m p l oyees' Assoc iat ion ,  he 
coul d  guarantee a fair agreement, my gosh,  I wonder 
what the expectat ions are of 24,000 people if he  is  
sayin g  that sort of th ing ,  and he says that because of  
FOS. I f  t hat is the sort  of th ing that is going aroun d ,  
I say that is reason enough to get r id  of i t  and get r i d  
o f  it  i n  a hurry. 

M r. Ashton: I am just wondering if ,  M r. Newman, you 
have looked into the Act and the factors t hat are 
considered in  making a decision. There are a whole 
series of factors that are l isted , terms and cond it ions 
of the exist ing p revious col lective agreements, terms 
and condit ions of employment, changes i n  the cost of 
l iv ing ,  information in regard to  the conti n u ity and 
stabi l ity of employment,  i nformation on the employer's 
ab i l i ty to pay. There is  further l ist ing. This i s  in the 
stat ute again which a l lows the selector to  look at a fair 
and reasonable decision .  

I am just  wondering what you say as being so unfair. 
M r. Olfert made some comments earl ier. He is not here 
obviously to defend it ,  but from my u nderstanding of 
the brief, he is suggest ing that with FOS and with f i rst 
contract and the whole fli!bric of labour legislation i n  
Manitoba, there i s  a g reater opportunity for people t o  
organize. With final offer select ion,  t h e  one th ing i t  d oes, 
i f  i t  goes all the way to the selector, which in  m ost 
cases they do not do ,  is  it  results in what is a fair and 
reasonable decision .  Do you bel ieve that is not the 
case? 

Mr. Newman: M r. Chairman, M r. Olfert also said FOS 
is  an incred ib le tool for un ions.  In answer to your 
question d irectly, i f  you and I ,  M r. Ashton, based on 
the approach you are taking to th is  issue and the 
approach I am taking t o  th is  issue,  were to try and 
decide what was fair and reasonable,  I th ink we would 
have a g reat deal of d ifficulty. Those are subjective 
terms .  So h o w  is t h i s  n a m e less ,  facel e ss t r i b u n al 
selector going to decide what is "fair and reasonable"? 
How is that person going to play God and he lp people 
l ike you and I who have our  d i fferent opin ions? I s  he 
going to tel l  us what is  fair and reasonable? When he 
d oes, are you going to agree it is fair and reasonable 
i f  he  supports my posit ion ,  M r. Ashto n ?  That is the 
d ifficulty. 

We are ask ing people to do a job  which we should 
be d o i n g  ou rse lves by  reac h i n g  a g r e e m e n t  a n d  
strugg l ing  to reach agreement a n d  n o t  g iv ing u p  unt i l  
you reach an agreement .  We are a b d icat i ng t h at 
responsib i l ity because of that law and g iv ing it up to 
someone else and say, you,  let us just put a - M anitoba 
G overnment Employees' Association d oes not  make a 
deal with the province because they d o  not th ink  the 
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offer is fair, so they i nvoke the f inal offer selection 
p rocess, and a selector is going to  come in  and tel l  
taxpayers in  Manitoba what is the fair and reasonable 
one to select. I wonder if he did not select the un ion 
posit ion,  whether they would th ink  that was fair and 
reasonab le .  Exper ience wou ld  say when M ani toba 
G overnment Employees' Association was exposed to 
i nterest arbitrat ion in  the past, they did not l i ke decisions 
which were not i n  their favou r. They would scream and 
cry unti l  they would remove that sort of process. So 
as long as the decisions are favourable, i t  is fair and 
reasonable. I f  they are not, it is unfair and unreasonable, 
or  the guy is stupid,  the guy should be fired , the process 
should be done away wit h .  

M r. Ashton: I do  n o t  know if I want to g e t  i n t o  the 
analogies too far -( interjection)-. We have an agreement 
on th is  B i l l .  I th ink  the logic of what I am suggest ing 
i s  that i nstead of doing it as sometimes has to  be the 
case, as ends u p  being the case when there are no 
a l tern at ives of sett l i n g ,  as some M e m bers of the 
Legislature, by the way, on occasions to sett le their 
d ebates have suggested , that is to "step outside" and 
settle the debate that started in  the Legislature through, 
shall  we suggest, more d i rect forms -(i nterjection)- Wel l ,  
the M i n ister of Natural Resources ( M r. Enns)  sa id  we 
should do that more often. I bel ieve that is the analogy 
we are deal ing with here, that final offer select ion gives 
another way out that, who knows, you and I m ight be 
able to come to  some agreement on someth ing with 
somebody taking our offers and gett ing  us to come 
c loser together. 

I could continue the quest ion ing quite extensively. I 
j ust want to assure M r. Newman, as I said before, we 
support the Chamber's objectives as out l ined in your 
b rief of making Manitoba comm u nities better places 
in which to l ive and work. We have a d ifferent way of 
do ing it. We feel that f inal offer select ion is in that best 
in terest . That really is  the bottom l ine.  I guess we wi l l  
agree to d isagree. I appreciate your comments tonight.  

* (2220) 

M r. Chairman: Thank you, M r. Ashton. N ow, are there 
any more questions? M r. Patterson .  

Mr. Patterson: I just want to clarify someth ing ,  please, 
M r. Newman.  On page 7, the paragraph at the top. To 
me th is  statement imp l ies that if  there is a work 
stoppage there wi l l  be scabs used . Would  you not agree 
that when a work stoppage occurs that there is a more 
or  less a psychological contract there that both sides 
should be hurting and that it  is one thing for the 
employer to maybe try to keep operat ing to  some extent 
through the use of exempt staff, but other than that, 
i t  is not practical to shut down as many enl ightened 
employers, such as M r. Ashton mentioned with l nco at 
Thompson,  which would shut down so t hat both sides 
are hurt ing and will therefore come to some agreement 
in due course. 

My question is it  i s  mentioned here of replacements 
as though that is,  more or less what is go ing to happen 
whenever there is  a work stoppage? 

M r. Newman: I do  not understand the quest ion,  but 
I wi l l  try and tackle i t .  
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A Manitoba law deal ing with replacement workers 
g oes further than most jur isdict ions, and certain ly I am 
speaking N orth America as wel l  as Canada and that 
p rovides quite serious restrict ions on the use of str ike 
replacements. They are there only as a temporary 
situat ion .  

Yes,  i n  practice m ost employers use that as a last 
resort sort of s ituat ion .  I f ,  k nowing full well t h at the 
un ion m ovement feels very strongly about other  people 
being brought in,  albeit even temporari ly to do that 
situat ion,  and it has to be an important issue for that 
to happen, that is then the nature of the p rocess. 

In some industr ies like the health care i n dustries, as 
you k now, there is  an agreement ident ifyin g  essent ia l  
services and so forth so that by agreement between 
un ions and management i n  the enl ightened bargained 
mutual  agreement way, they have worked out ways and 
means of ensur ing standards of care i n  the events of 
work stoppages. Those are the sorts of enl ightened 
solut ions I am talk ing  about.  

I n  terms of the weapon of str ike and lockout which 
i s  a tension ;  its strength i s  that it  is real ,  and it is  
avai lab le,  and it  is  possible.  That is what makes parties 
reasonable.  We also must not l ose sight in Manitoba 
that 90 percent of the businesses here employ less 
than 50 employees. I mean that is what we are deal ing 
with .  We are not dealing with even big business generally 
speaking .  We are talk ing  about smal l ,  small business. 

E a r l i e r, for exam p l e ,  t h e  sort of m essage 
comm u nicated was that it was l ittle un ions and b ig  
business. We are talk ing  about  b ig  u n ions real ly  for  
the m ost part and l i t t le  business. I mean that is  the 
real ity. The big business for  the m ost part is  organized 
in this province. Certainly the publ ic  sector  is  b roadly 
organized . 

The wonderful th ing about the un ion movement is  
its ab i l ity to come together and act  i n  a sol id way. I f  
someone is  being offensively p icked on b y  an employer 
l arge or  small, they gather roun d ,  and they collect, and 
t hey use their  efforts and sometimes very responsib le 
heroic ways, and they br ing about resu lts. Sometimes 
i f  i t  is  a smal l  union they al ly with another one, 
sometimes they merge. I have been through that on 
both  sides, quite frankly. 

Mr. Patterson: Thank you. 

M r. Chairman: I want to thank you very much M r. 
Newman. 

M r. Newman: Thank you . 

Mr. Chairman: M r. David Ryzebol has ind icated that 
he wi l l  be attend ing next week,  so we wi l l  now move 
on to the next presenter on the l ist, M r. Frank Goldspink .  
N o w  is  it  the w i l l  of t h e  committee to look a t  the hour  
and ascertain how many more presenters we want to-

M r. Ashton: I wou ld  suggest we go  a l i tt le b i t  longer 
and perhaps come u p  with some arrangement after 1 1  
whereby we wi l l  agree to a certain t ime . . . .  

Mr. Chairman: Okay, then is it the wi l l  of the committee 
to  take a look at the t ime after we are f in ished with 
th is  presenter? Agreed .  
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M r. F rank Goldspink (Manitoba Com m u n ist Party): 
M y  name is Frank Goldspink, and I am here representing 
the Man itoba Communist Party. You have a brief written 
p resentat ion before you , and my remarks touch ing  the 
h ighl ights wi l l  be even briefer. They wi l l  be in the reverse 
order, but they wi l l  be characterist ical ly b lunt .  

The Commun ist Party says that the essence of the 
issue before th is committee is that the Liberal and the 
Conservative Parties in  Manitoba have a definite agenda 
of which the Bil l before you is only the fi rst step,  and 
that agenda is to gut Man itoba labour law as part of 
overal l  neo-Conservative pol icies, right-wing pol icies 
tied to  the U .S . -Canada trade deal and the level playing 
f ield. 

This approach is a smal l  part but is nevertheless 
definitely identifiable as a part of forcing N orth American 
i n te g ra t i o n  on C a n a d a  for t h e  benef i t  of  t h e  
transnational corporations, largely U .S .-based .  Their 
p rescript ion for their  own survival is  to impoverish al l  
the  rest of us and take away our civi l  and human r ights 
at a t ime when they need to be strengthened . For 
example, there is n o  way that anyone can say that 
labour relat ions in Canada and Manitoba is a level 
p laying fiel d .  The Communist Party's prescript ion to 
M an itobans is to te l l  the Conservative and Li beral 
Parties loud and clear, hands off al l  labour legislation ,  
d ro p  your  age n d a ,  d ro p  y o u r  s u p p o rt f o r  the 
transnational corporat ions.  

Now, i n  the l ikely event that our analysis of the outlook 
of the parties represented on this committee is  wrong ,  
then we have to say that we are  very crit ical , extremely 
cr it ical that a process on such a matter as this, which 
i s  not the top priority, g iven the developments i n  our 
economy and our  pol i t ics i n  Canada in  the past two 
years, is not the top pr iority and that this process has 
been just left to d rag out. We are m ost severely crit ical 
of those that we bel ieve know the best , know better 
and k now how to determine the pr iorit ies for work ing  
people i n  Manitoba. 

We are saying that forces should be joined now to 
p revent further damage from being caused by the 
transnat ional  corporat ions  be ing  i n  contro l  of  o u r  
economy a n d  b y  t h e  federal Conservatives go ing fu l l  
t i lt to carry out the transnational corporat ion agenda. 
We only have to witness the GST and the latest federal 
budget. 

I n  any case, Manitoba is left to fend for itself. The 
Communist Party feels, and we have always felt th is 
in  o u r  approach to  h ow working people should f ight  
back , that the best d efence is a counter-offensive, that 
we bel ieve that the priority now for labour legis lation 
i n  M anitoba should be decisive measures l ike plant 
closure legislat ion.  This committee , I believe, woul d  only 
h ave to speak to the workers at Varta I n dustries, to 
the management at Varta I n dustries, to the teachers 
w h o  teach t h e  c h i l d re n  of t h e  workers  at Var t a  
I n dustries, to  the clerks w h o  wait on  those workers i n  
the stores, to  a s k  t h e m  what they t h i n k  the prior ity for 
M anitoba labour laws should be right now. 

We wou l d  l ike to also say that it is  a very heavy mark 
against the G overnment here that the M i n ister involved 
was part of keep ing the Varta closure secret rather 
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than tak ing steps to prevent it  and taking steps to rally 
M a n i t o b ans  t o  dete r m i n e  h ow we dea l  w i th  such  
situat ions in  the future. 

G iven the aims of the transnational corporations, 
measures l ike plant closure legislat ion are vital  to the 
stabi l ity of the Manitoba economy. That means it  is  
vital not just as labour law but a lso to a l l  the important 
p layers in  the Manitoba economy, exclud ing only the 
transnational corporations. I f  we are going to achieve 
the ab i l ity in Manitoba to have a sol id stable economy, 
to have a democratic l ife i n  th is p rovince, we are going 
to need to yank the rug out from u n der big business. 
Plant closure legislation is what we feel is the f irst 
decisive step to do ing that.  

G iven that our  appeal here is l ikely to fal l  on some 
deal ears, the Communist Party woul d  appeal very 
strongly to t hose in  the various Parties, ind ividuals i n  
some Parties a n d  perhaps a whole group in  another 
Party, to in i tiate the f ight r ight now for p lant closure 
leg is la t ion  w i th  a w i d e  com m u n ity m o b i l izat i o n ,  a 
mobi l izat ion that would be even stronger and wider 
than what has been done to date and would force the 
G overnment and the L iberal Party to  d rop their agenda 
and would al low us to get on with f ighting the federal 
C o n servat ives w h o  are b a s i c a l l y  t r y i n g  to d u m p  
M an i toba down the drain .  Thank you. 

Mr. Chairman: Are there any q uest ions? Thank you , 
M r. Goldspink .  M r. G reen is out of town, so the next 
will be Mr. B i l l  Gardner - M r. Bill Gardner, Jr. I am sorry. 

• (2230)  

M r. Bi l l  G a r d n e r, J r. ( Wi n n i peg C h a m be r  o f  
Commerce): That is  a l l  r ight ,  I w i l l  n o t  h o l d  it  against 
you, M r. Chairperson .  

M r. Chairman: H ave you a written p resentat ion,  s i r? 

M r. Gardner: l t  is a l l  i n  my head . 

Mr. Chairman: Okay. 

M r. Gardner: I n  stand ing here before you tonight ,  I 
cannot help but remi n isce bac k ,  M r. Chairperson ,  at 
the t imes that I have been here before. 

I am g rateful  to  M r. Ashton for having g iven me my 
opening to my p resentat ion to you tonight, when he 
was q uest ioning M r. N ewman about the cumulative 
effects of t h e  l a b o u r  l e g i s l a t i o n  on t h e  b u s i ness  
environment i n  M ani toba. 

I well remember the dark cloud over Manitoba ad 
that was taken out. l t  was taken out i n  1 984 to be 
precise as a result of the massive changes to The Labour 
Relations Act that came in  under what was then known 
as Bil l  22. I th ink  the point that M r. Ashton was trying 
to make was that the dark cloud over Manitoba concept 
was a bit of hyperbole and I would  agree with h i m  
there. 

I remember being questioned when I appeared before 
th is  committee on B i l l  22 and h ad asked to point out 
t h e  spec i f i c  d i re effects t h at  I was pred i c t i n g .  
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U nfortunately for us and unfortunately for the province 
that I love, some of those predictions are start ing to 
come true. We can see some of i t ,  and I do not want 
to suggest that this report is unendingly bad , but we 
can see some of the effects in the Price Waterhouse 
Report that was pub l ished just a couple of weeks ago. 

I wou ld  n ot purport to suggest to you that the labour 
relat ions legislat ion is ent irely the cause of some of the 
unfavourable effects that report documents.  I wou ld 
not purport to suggest to you that f inal offer selection 
i n  particular is  ent irely to blame. I d o  suggest that the 
labour relat ions legislat ion is a substantial part of what 
is happening in a cumulat ive way to the business 
environment in Manitoba. 

The best analogy that I can think of is  to the g lobal 
environment. What we have been doing over the years 
is  i m perceptib le at first, but it  g rows and eventually of 
course you start to see the effects. Now we are at a 
point where scientists are pred icting that we only have 
a 1 0-year window left before we do i rreparable damage 
to our g lobal environment.  

My proposit ion to you tonight is  that you can d raw 
an analogy to what is happening to the business 
environment here. The effects cumulat ively of the labour 
relat ions legislation are imperceptib le in it ial ly and you 
c a n n ot p o i n t  to a p a rt i c u l a r  p rov is ion that has a 
cataclysmic effect on its own .  

What is  happening is that t here is a perception both 
within and outside Manitoba's borders that the labour 
legislation in  Manitoba is host i le  to the entrepreneurial 
ef fort . The p r o of o f  t h at ,  I s u g g e s t ,  is n o  l o n g e r  
con ject u re .  l t  h as b e e n  d o c u mented i n  t h e  Pr ice  
Waterhouse Report. 

One of t h e  paradox ical  t h i n g s  about  f i na l  offer 
selection is that its proponents suggest that it  is  there 
to  support col lective agreement.  i t  is t here to support 
col lective bargain ing .  I am certainly happy to hear as 
many people who have spoken speaking in favour of 
the concept of col lective bargain ing ,  but I suggest to 
you that you d o  not promote free col lective bargain ing 
by taking it  away. You do not foster good faith bargain ing 
by making it  i r relevant. That is l i ke  saying you support 
democracy by taking away the vote. it just does not 
make sense. They are mutually exclusive concepts, M r. 
Chairperson .  

Surely i n  1 990 we do not have to look for  examples 
of the futi l i ty of t rying to run a system, be it  an economic 
system or  a pol i t ical system , by one side imposing its 
wil l  on another. Surely that is the sort of th ink ing that 
h as made Eastern Europe the economic cr ipple that 
it is today. lt just does not work . 

What does work is consent and agreement and 
comp romise. The best labour legislat ion,  I propose to 
you , is legislation that adopts those spirits and fosters 
them. Our labour legislation started with one of the al l
t ime great compromises, the compulsory arbitrat ion 
clause in  return for the no strike clause. That sort of 
leg islation h as stood the test of t ime and spread 
throughout jur isdict ions in North America, because it 
is based on consent and it  is  based on compromise. 
That is the best part of free col lective bargain ing .  
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Surely we can take a message from the fact which 
I suggest to you, M r. Chairperso n ,  that Ontario, A lberta 
and Quebec have lost more time to strikes i n  the health 
care industry i n  the last few years than has Manitoba.  
I n  Manitoba health care workers have the r ight to str ike. 
I n  Ontario, Alberta and Quebec they d o  not.  Str ikes 
are i l l e g a l  in t h e  h e a l t h c a r e  i n d u s t ry in t h ose 
jurisdictions, and yet there are  m ore strikes there. What 
does t h a t  s u g gest  a b o u t  a n  at tem p t  t o  i m p ose 
someth ing on one or the other  s ide of the col lective 
bargain ing  process? 

I am not talk ing  merely theoretical ly. I have now been 
i nvolved i n  negot iat ing col lective agreements for what 
is beg inn ing  to seem to me to be qu ite a distressing ly 
long t ime, some 14 years since 1 976.  In  the years I 
h ave been  n eg o t i a t i n g  c o l l ec t i ve barga i n i n g ,  M r. 
Chairperson ,  I have never fai led to at least reach 
agreement i n  comm ittee, except i n  one sector. In that 
sector I have never been able to get an agreement .  
That is when I was i nvolved negotiat ing  i n  the health 
care sector i n  Ontar io where,  instead of the r ight to 
strike, t here was compulsive interest arbitrat ion .  What 
happened was you could n ever get down to serious 
b a r g a i n i n g  because p e o p l e  were p o s t u r i n g ,  
manoeuvering and manipulat ing t h e  process, gett ing  
set for  the tr ip to the arbitrator. 

The problem with an i mposed col lective agreement ,  
be i t  i mposed by an i nterest arbitration or f inal  offer 
selection ,  is that the  reasonableness of the result ,  with 
al l  d ue respect to M r. Ashton,  is i r relevant.  l t  is beside 
the po int .  What is important is  that i t  is  not of the 
part ies' own mak ing .  You make a terrib le  m istake if  
you look at the effect of f inal  offer selection end ing  
when the col lective agreement ,  quote ,  because of  
course i t  is not an agreement,  is  imposed and goes 
into effect.  The effects are only start ing  because the 
publ ic  can close their  newspapers and go,  wel l ,  f ine,  
that is g reat, somebody has a contract , i t  wi l l  last for 
a few years and everyth ing  is  wonderfu l .  

* (2240) 

Of course, i f  you are ins ide the process it is  just 
start ing .  The problem with an i mposed contract , if it 
is  not the parties' product, i f  it is not the product of 
a consensual process, then nobody has a stake i n  
m a k i n g  i t  w o r k .  l t  i s  n o t  o u r  fau l t ,  i t  i s  n o t  o u r  
responsib i l ity. Someone has i mposed i t  on  u s ,  maybe 
someone imposed someth ing that we did not l ike or 
maybe it was the other s ide's package that got p icked . 
So we have no stake in i t .  Why should we work or 
make an effort to make i t  a success? Let us just look 
at what advantages we can gai n .  Let us look at ways 
that we can frustrate what we see as the other s ide's 
i l l-gotten gains. That is the way to poison a relat ionshi p, 
M r. Chai rperson ,  not the way to bu i ld  i t .  

As I have said,  I have always managed i n  a free 
atmosphere to reach an agreement,  but I have to admit  
to you that I cannot count the t imes,  M r. Chairperso n ,  
that I have wondered , 1 0  m in utes before w e  actual ly 
had a deal ,  whether we were going to get a deal at 
all. l t  is at times like that when I can remem ber fee l ing  
frustrated and d efeated and ready to get up  and wal k  
away. T h e  only t h i n g  that kept me a t  t h e  table a n d  I 
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suspect i n  many cases the only th ing that kept my 
opposite n u m ber at the table was the feel ing that we 
real ly were not a l lowed to fai l ,  that we had to reach 
an agreement because the alternat ive was one that we 
d i d  not want to contemplate. Neither of us wanted a 
strike. That is what keeps us at the table. F inal  offer 
select ion and mechanisms l ike i t  are what tend to make 
you get up from the table and say, who needs th is ,  
why d o  I have to make th is  effort, I wi l l  get  u p  and 
leave. 

I will g ive you an example.  I am sorry that the 
representative from the M G EA has left because it refers 
to h is  un ion .  He is dead wrong when he says t hat h is 
union has never applied for f ina l  offer selection because 
I have the  papers on my desk. l t  i nvolves the u n it of 
the M G EA t h at is cert i f ied w i th  the C o m m u n i t ies 
Economic Development Fun d .  

What is  happen ing to t h e m  is  exactly what was 
pred ic ted  when we were ta l k i n g  about  f i na l  offer 
selection  i n it ia l ly. When you combine that with first 
contract legislation you have the potential to go through 
t h e  w h o l e  spect r u m  of  a c o l l ec t i ve b a r g a i n i n g  
relat ionsh ip  without ever getti n g  a chance t o  negotiate 
your own contract. That is  exactly what is being played 
out between the M G EA and the CEDF at the moment.  
They had a first agreement imposed upon them by the 
Manitoba Labour Board . That agreement runs out in 
a couple of weeks. They had a couple of bargain i ng 
sessions but then it came t ime to make a decision 
because the  f i rst window was about to c lose. For 
whatever reason ,  perhaps because they did not want 
to risk continu ing with the collect ive bargaining process, 
the M G EA appl ied for f inal offer selection .  I have j ust 
received word that is going ahead . l t  has completely 
short-circuited the bargain ing process. There have been 
no more m eeti ngs between them. 

I just had an analysis done of the parties' respective 
monetary posit ions. They are less than a percentage 
point  apart, M r. Chairperson .  In my years of col lective 
bargai n i n g  that looks to me l ike a c inch to sett le.  Yet 
they have resorted to f inal offer select ion .  Now, I d o  
n o t  k n ow what is going to happen, b u t  I suggest they 
have started off d own the wrong road . If they d o  end 
up negotiat ing  the i r  own col lective agreement, i t  wi l l  
be i n  sp i te of f inal  offer selection ,  not because of it .  

M r. C h a i rperso n ,  in the f i n a l  a n alys is ,  the best 
barometer of the val idity of f inal offer selection or  the 
lack thereof I suggest is in  the u nderwhelming response 
that th is  legislat ion has had in other jur isdict ions. l t  
has been  on  the books. l t  was passed back in  1 987 .  
N o  other  j urisd ict ion in  Canada, no  other  jur isdict ion 
i n  North America-to my knowledge no  jurisd ict ion  in  
Europe- other than Manitoba has chosen to adopt i t .  
S u rely that suggests someth ing  to us.  

We are badly out of sync.  You cannot sit here in 
M anitoba and say we are the only ones march ing in  
step. What i t  d oes to us is it makes us stick out  l i ke  
a sore thumb i n  the business community. As someone 
who periodically gets requests from outside the province 
from people who are look ing at places where they might 
want to invest or  they might  want to locate, words fai l  
me when I t ry to describe to you the reaction that I 
get when it comes t ime to explain to them that we 
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have got legislation in Manitoba like final offer selection.
(interjection)-

Yes, that is right, Mr. Chairperson. I tell the truth.
(interjection)- The very sad problem is that it is not a 
laughing matter at all, because investment decisions 
get made on the basis of perceptions, and the 
perception that is out there at the moment is that there 
is labour legislation in this province that does not exist 
elsewhere and that does not appear to do anything 
except form an obstacle between the parties reaching 
their own collective agreement. If there was any validity 
at all to final offer selection, I suggest that the proof 
in the pudding would be to see who else has chosen 
to adopt it. No one else has chosen to adopt it. 

Frankly, Mr. Chairperson, in closing , the suggestion 
that I have heard from both sides of this podium that, 
ah, come on, you know, it only has another three years 
to run, is just wild. It is like building the dam first and 
saying, well , now let us do an environmental 
assessment. If there is a lot of damage, we will take 
it down in five years. That is getting it all wrong. You 
do that first , and only after you are satisfied that you 
understand the effects and can prove that the effects 
are benign do you go ahead and put in the structure, 
be it a legislative one or one of concrete; not the other 
way around. 

I thank you at this very late hour for your attention. 

Mr. Chairman: I thank you. Are there any questions? 

Mr. Ashton: Thank you , Mr. Chairperson. I just want 
to read again , and you are saying you have been in 
the position of talking to possible investors. The 
Government of Manitoba, the Conservative Government 
of Manitoba, has said that we have a reliable and 
productive work force plus consistently good labour 
management relations. This has given Manitoba one 
of North America's best labour reputations. Really, in 
all fairness, apart from our obvious disagreement in 
final offer selection , is that not really the message that 
the Winnipeg and Manitoba Chambers of Commerce 
should be taking out. 

I hear talk about perception, but I have yet to hear 
any good argument to suggest that this is not the case 
in Manitoba. In fact, our statistics show it. We have 
the lowest record of work stoppages due to strikes in 
17 years in Manitoba in 1989 with final offer selection . 
We have the second lowest level of work stoppages in 
Canada. Only P.E.I. has further work stoppages than 
Manitoba. 

Is that not really the message you should be taking 
out of it, apart from our disagreement on final offer 
selection, because I find some difficulty in seeing why 
the Chambers of Commerce, and I appreciate the fact 
you did not agree with the, you called the hyperbole, 
the dark cloud scenario although you did see some 
problems, is that not the message? Is that not really 
what is happening in Manitoba, what the Minister of 
Industry, Trade and Technology (Mr. Ernst) said , that 
we have one of North America's best labour relations 
climate? 

• (2250) 
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Mr. Gardner: That is why I am here tonight, Mr. Ashton, 
giving the message to you . I am hopeful that as a result 
of these committee hearings, the message that I take 
touting Manitoba is going to be much strengthened, 
because I can assure you that there will be a very 
positive message indeed, really far out of proportion 
to the actual difference that it makes in the labour 
relations legislation if final offer selection is repealed . 
That will very much improve my chances of convincing 
people when I try, and I do always try, to convince them 
that Manitoba is an attractive place to locate. 

I have to admit, Mr. Chairperson, that I sometimes 
feel like Barry Shenkarow talking about the upper deck 
of his arena. He knows that those seats need to be 
improved. Yet, if he says that they are as steep as they 
are, he is going to have a hard time filling them, and 
he has to fill them until he gets a new arena. It is quite 
a dilemma, and you would solve it or go a long way 
to solving it, Mr. Ashton, if you would get rid of final 
offer selection for us. 

Mr. Ashton: Well, it is interesting. On the one hand, 
we have heard consistently, I mentioned it before in 
questioning to Mr. Newman, and virtually every time 
we bring in something in terms of labour relations 
legislation going back to 1972, or 1983, or 1987, 
whether in fact as the Manitoba Chamber of 
Commerce's brief indicated it has reduced the number 
of strikes and lockouts, the legislation that we have 
been introducing gradually in Manitoba. 

We hear the same argument that this is going to 
create perceptions and anti-business climate; it is going 
to discourage investment. Where do we draw the line?. 
You want FOS terminated . Do you want to see further 
rollbacks in terms of labour legislation? For example 
first contract, which I know the Chamber of Commerce 
opposed , do you want to see us roll back to 1972, to 
the changes that were brought in in 1972-

Mr. Chairman: Mr. Gardner. Mr. Ashton the question 
has been put. 

Mr. Gardner: Mr. Ashton, one of the fundamental 
disagreements that you and I have is to the effect that 
the labour legislation has had, plus or minus, on the 
strikes or lockouts. I would submit to you that it is 
individuals bargaining in good faith , in an environment 
which is as much as possible free of outside 
interference, who are the ones that are to be given the 
credit for a record. I suggest to Mr. Ashton, that has 
been consistently amongst the nation's best for years 
and years and years, long before his Party came in 
and started giving us a blizzard of one-sided labour 
legislation. 

If you want to know where I think that you should 
be going, in terms of labour legislation, I will tell you. 
You should vet labour legislation through the Labour 
Management Review Committee, and you should let 
the fo rmulat ion of labour legislation follow the model 
of collective bargaining, compromise, balance and 
something that both sides can take away and say, we 
have given something and we got something. That is 
how to do it. 
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Mr. Ashton: Actual ly, your d i sagreement is not real ly 
with me, it  is with M r. Newman, because i n  h is  br ief 
he said that Manitoba law since 1 972 has increased 
a number of provisions which d iscourage employers 
from becoming involved in  a strike or  lockout s ituat ion .  
By the way, I agree with  that  statement. i t  is probably 
the first t ime, I suppose, I have agreed with M r. Newman 
on anyth ing ,  but your d isagreement is not only with 
myself but Mr. Newman. 

My q uest ion though is ,  you talked about the Labour 
Management Review Committee and compromises. Let 
us be straightforward on t h is. The labour movement 
does not have everyth ing you would  l ike in  terms of 
labour legislation i n  Manitoba. There are a lot of people 
who would l ike anti-scab legislat ion ,  and we have that 
in p lace in Quebec; improved plant closure legis lat ion .  
We have a B i l l  on the Order Paper which would i m p rove 
it .  Many people in the labour woul d  l ike to see that as 
wel l .  

S o  I a m  a b i t  confused i n  terms of where you want 
to d raw that l ine. You talk about compromise. I s  i t  not 
a fact of putting our current legislation as a compromise 
at the best of t imes between what the labour movement 
would  want, what the business community would  want 
and I realize the business community does not have 
everyth ing it wants- and what the pub l ic  of Manitoba 
wants as wel l ,  which is o bviously one of the major 
considerations we should h ave as a Legislature? 

Mr. Gardner: I wi l l  tel l you again ,  M r. Ashton, the labour 
leg islation t hat has come in  since 1 98 1 ,  I would  suggest 
is about 98 percent - no,  that is not fai r - it is about 
70 percent what labour wants. l t  is  about 5 percent 
what management wants, and the next 25 percent is  
essential ly housekeeping.  That is  not the way to  d o  i t .  

Just to f in ish ,  t here are certain e lements i n  the 
business community who from t ime to t ime talk about 
how n ice it  would be to have so-called r ight to work 
leg islat ion.  People l ike myself and a lot of other people,  
the majority i n  the Chamber, have worked hard to  
convince them successful ly that is  a bad i dea. it is  not  
r ight  to i mpose the wi l l  of e i ther  s ide into legislat ion .  
Right to work I would oppose as bitterly as I would 
o p p ose a n t i -scab l e g i s l at i o n .  Both o f  t h e m  are 
destructive of the environment. I have worked very hard 
in  the Chamber for years to  develop a properly co
operative compromising point of view towards labour 
leg islat ion.  You do not get it  by i mposing one s ide's 
view on the other. 

Mr. Ashton: You talked about 1 98 1 ,  but would you n ot 
feel it is a fair statement that over the years in terms 
of what percentage ,  i f  you want to use those terms, 
that both labour and business . . . yet? But one of 
the arguments that has been put forward part icular ly 
by the labour movement is that unti l  changes brought 
i n  1 972 and further changes i n  1 983 they have had a 
very sma l l  percentage of t h e  i tems t hey feel  are 
important to assure a fairness for work ing people. 

So you talked about 1 98 1 .  What about the situat ion 
pr ior to 1 98 1 ?  I mean, there is  st i l l  no  anti-scab 
legislation in the province. We sti i l  have l im ited plant 
closure leg islat ion.  A n u m ber of items are clearly items 
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that the labour movement has been f ight ing for for 
many years. Do you not feel that also should be taken 
into account? 

M r. Gardner: M r. Ashton,  I th ink  you are cont inu ing 
to m iss the point .  The way to put i n  labour legislation 
is  to fol low the model t hat was or ig inal ly designed. The 
best example that I can g ive i s  the one I gave earl ier, 
compulsory arbitration clause in return for the no strike 
clause. l t  is not a matter of one side gett ing  its d ance 
card fi l led and the other side not gett ing  its dance card 
f i l led.  I mean , that is not the way you do it. 

What you should do with labour leg islat ion ,  i f  you 
want to create a positive environment, is that you let 
the Labour  M a n agement  Review Committee come 
forward with consens u a l ,  ba lanced , c o m p r o m i se d  
posit ions which c a n  t h e n  be adopted i n t o  legislat ion,  
where both s ides feel  t hat t here i s  some m u t u a l  
advantage to suggest ing someth ing .  

You keep br ing ing u p  p lant  closure legislat ion ,  M r. 
Ashton.  The plant closure legislation in Manitoba is i n  
many ways t h e  most favourable to workers in t h e  nation. 
The problem is that you cannot keep businesses i n ,  
l ike y o u  cann ot keep people i n ,  l i k e  y o u  cannot keep 
money i n .  Again that is  what Eastern Europe tr ied;  i t  
has been proved i t  just d oes not work. 

M r. Ashton: Actual ly the best plant closure legislation 
i n  Canada is i n  Ontario. l t  was brought i n  dur ing a 
minority Government situat ion ,  with a Conservative 
minority Government,  u nder p ressure from the New 
Democratic Party so I am not talk ing about Eastern 
Europe in terms of plant closure legislation. 

Mr. Gardner: Wel l ,  I would d ispute with you on t hat 
M r. Ashton.  I wou l d  suggest that ours is better. 

M r. A s h t o n :  Wel l ,  o u rs m ay be better  i n  s o m e  
provisions, b u t  i n  terms of . . . . 

Mr. Chairman: You fel l ows are gett ing away from me 
now, just slow her up ,  s low her up here. M r. Ashton .  

• (2300) 

M r. Ashton: I was just saying that in  terms of severance 
pay, for example,  we have no legislated severance pay 
in  Manitoba which is i n  p lace in  Ontario, but I just want 
to talk about the tradeofls because, once aga in ,  on 
both sides there are suggest ions often that th ings are 
out of balance. I j ust want to look at , you mentioned 
one balanced situat ion,  compulsory arbitration for g iving 
u p  the r ight to str ike. 

I just want to put i t  to you th is  way. Currently i f  you 
have a strike you are out for 60 d ays maximum u nder 
FOS. I mean , we have heard the suggest ion that people 
wou l d  go out de l i berately to take FOS, but i f  there !s 
a lockout you can also see, an d  we saw it very recent ly 
with the Westfair str ike, where they started h i r ing  
replacement workers even before the strike took p lace. 
So I am just wonder ing ,  i n  terms of your lradeoffs, 
w h e t h e r  y o u  fee l ! h at  t h ose are n o t  l eg i t i m ate 
arguments. I mea n ,  you sa id  you were vehemently 
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opposed to anti-scab legislation, but what is  the balance 
when you can have replacement workers take over i n  
t h e  case o f  a lockout, and in  t h e  case o f  a strike situation 
workers cannot operate the plant and keep their  jobs. 

Mr. G a rdner: M r. Ashton the pr imary problem with 
anti-scab legislation is that i t  i mpacts most severely 
on the businesses t hat, as near as I can understand 
from what I hear from the New Democratic Party, that 
party most wishes to preserve, i .e .  i n digenous, smal l ,  
Manitoba-owned and operated businesses. Those are 
the operat ions for which anti-scab legislation wou ld be 
an arrow in  the heart. 

Anti-scab legislation does not particularly impact on 
m u l t i p l ant ,  m u lt iprovince,  m u l t i nat iona l  operat ions  
because if you have 1 0  plants spread throughout the  
provinces and one goes d own , you h ave al l  sorts of  
options wh ich  you can basically ut i l ize to weather the 
strike. I f  you are an Inca sitt ing on a huge stockpi le 
of n ickel ,  as they were i n  Sudbury back i n  the late '70s, 
they can shut d own for 10 months and their  bottom 
l ine is not hurt at a l l .  The problem with anti-scab 
legislation is that it  hurts Manitoba small business, 
basically the one plant family-owned operat ion.  As near 
as I can understand from M r. Ashton's Party that is 
what he is  m ost interested i n  trying to promote. That 
is what is wrong with the anti-scab legislat ion .  

Mr. Ashton: Final ly, and o bviously we are going to 
cont inue to h ave to agree to d isagree i n  terms of that.  
You made the statement that you are n ot concerned 
a b o u t  t h e  reaso n a b l en e s s  in t e r m s  of  f i n a l  offer  
selection,  you concede t hat essential ly that is  not  
important, p resumably the experience has shown that 
the f inal  solut ions are fair ly reasonable. You concern 
was really i n  terms of-this is  a d i rect q uote- "that 
the decisions would not be of the parties making ."  You 
made some other suggest ion that essential ly it i mposes 
one situation on another. I am raising th is  because one 
oi the concerns orig ina l ly expressed i n  1 987 wi l l  be 
somehow the f inal offer selection  process itself would  
be i nherently b iased and wou ld  not  resul t  i n  reasonable 
solut ions. I just want to make sure that quote, which 
I took down d i rect ly, rep resents the C h am be r  of 
Commerce posit ion.  You r  real  object ion is  not so much 
the bottom l ine decisions, they could sti l l  be reasonable 
under the process, but essential ly the decisions are 
the making of the part ies, and I assume that is also 
one ol  the m a i n  arg u m ents ag a inst  f i rst  cont ract 
leg is lat ion.  

Mr. Gardner:  You are correct, M r. Ashton. that the 
important point is that whatever comes d own is not of  
the parties own making and is not conducive to  a healthy 
relat ionship .  Whether or  not the result  is fair, I suggest 
is essential ly random.  1 1  is a m atter of chance. F inal  
offer selection is a very poor veh ic le for test ing the 
true i mportance of a part icular posit ion advanced by 
a part icu lar party. The o n ly real ly true test of h ow 
important someth ing is to a un ion or an employer is 
whether they are prepared to strike or  take a str ike in  
order to have it .  I f  it is  a real gut issue then that wi l l  
b e  t h e  situat ion.  

I f  i t  is not, you wi l l  be  tempted to compromise i t ,  
rather than to strike. You could walk into a selector 
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a n d  m ak e  a conv i n c i n g  a r g u m e n t  for  j u st a b o u t  
anyth ing .  You may even bel ieve i t ,  b u t  f inal offer 
selection is  not going to test whether it  is really 
i mportant. As a resu lt ,  what you get may not have 
anyth ing to do with what is really important to the 
parties. Even if it happens to be your package that the 
selector p icks, it may not-and i n  fact I suggest it  is 
q u ite random whether it  does or not benefit you . l t  is 
just not a g ood vehicle for test ing what really matters. 

M r. C hairman: Mr. Ashton.  

M r. A s h t o n :  I c o n c l u d e d  m y  q uest i o n i n g ,  M r. 
Chairperson. 

M r. C hairman: Are there any more q uestions? 

Mr. Gardner: I thought you were just gett ing warmed 
u p .  

Mr. Chairman: Thank you , M r. Gardner. 

Mr. Gardner: Thank you , M r. Chairperson .  I really 
appreciate the degree of attention that has been shown 
by this committee after al l  the hours that you have put 
i n .  

M r. Chairman: T h e  hour being after 1 1 , what is the 
wi l l  of the committee? -( interjection)- We have some 
d i ssension here. 

An Honoura ble Member: Not much.  

M r. Chairman: Quite a b i t .  Is  it the wil l  of the committee 
to rise? 

An Honourable Member: No,  let us go  through. 

M r. Chairman: Let us agree on someth ing tonight ,  
unan imously. 

Mr. Ashton: M r. Chairperson,  I th ink  we are to the 
point I think, people I know have to go to work 
tomorrow, and I do not want to keep people here unless 
m aybe there is one other person who had to make a 
presentat ion tonight .  Maybe we should check if people 
can come back,  but otherwise I would suggest it  is 
fair ly late, that we adjourn.  

M r. C hairman: Is  i t  the wi l l  of  the committee to rise? 
-( interject ion)- I would l ike to remind you t hat we have 
a meet ing tomorrow at two o'c lock;  and Saturday at 
10 a .m.  and 2 p . m . ;  Monday, February 26, at 1 0  a .m . ;  
a n d  Tuesday, February 2 7 ,  a t  1 0  a .m.  a n d  8 p .m . ;  and 
Wednesday, February 28,  at 8 p . m . ;  and Thursday, 
March 1 ,  at 1 0  a. m .  and 8 p . m . ;  and Friday, March 2 ,  
a t  2 p . m . ;  a n d  Saturday, March 3 ,  a t  1 0  p . m .  and 2 
p . m .  So is it the wi l l  of the committee to rise? 

An Honourable Member: Oh, is  i t .  

M r. C hairman: Yes, it is.  Committee rise. 

COMMITTEE ROSE AT: 1 1 :09 p .m .  




